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“In a conflict between States, the weak can be just, so can the 
strong. But, the injustice of  one is limited by its own weak-

ness, when the other’s can try to get where its strength can 
get. Thus, unable to make the just always strong, we have 

worked to make the strong always just”

Manuel Gondra, Diplomat and President of  Paraguay
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SUMMARY

The Republic of  Paraguay is a landlocked developing 
State that has an increasing trade exchange with the rest 
of  the world. Freedom of  transit is a relevant concept 
within such trade, as approximately half  of  the Paragua-
yan exports and two-thirds of  Paraguayan imports have 
as destiny and origin, respectively, countries that are not 
neighboring to it, which means that almost all the goods 
included in this trade are under the regime of  transit. 

Moreover, in the history of  foreign trade of  Para-
guay, and especially in the last decade, the incidents that 
affected freedom of  transit of  goods through its neigh-
boring countries were frequent although they were cau-
sed by different reasons as well as they were solved by 
diverse mechanisms.

In this sense, the general objective of  this thesis is to 
determine the existence of  mechanisms within Interna-
tional Law that are available to Paraguay to resolve the 
disputes on freedom of  transit of  its goods with neigh-
boring countries, as well as the suitability to apply them.

In order to fulfill the mentioned objective, the pre-
sent thesis requires the application of  different kinds 
of  methodologies, such as descriptive, analytical, and 
comparative, as to address the conceptual scope related 
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to freedom of  transit of  goods, its historical develop-
ment, the factual incidents, and disputes between Para-
guay and its neighboring countries on this regard, its 
consideration in the current international and regional 
legal framework and the pertinent case law on the sub-
ject, the mechanisms within the mentioned framework 
which are available and applicable to resolve the above-
indicated disputes, and the convenience on the recur to 
such mechanisms.

Furthermore, the application of  the mentioned 
methodologies allows identifying the mechanisms within 
International Law that are available to Paraguay to re-
solve the disputes regarding freedom of  transit of  its 
goods with neighboring countries and the convenience 
for the country to resort to them, depending on the kind 
of  situation that arises. 
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INTRODUCTION

The Republic of  Paraguay, as seen in the maps displayed 
in Annex 1, is a land-locked developing State that has an 
important and increasing trade exchange with the rest 
of  the world. In this sense, despite its geographical si-
tuation, approximately half  of  the Paraguayan exports 
and two-thirds of  Paraguayan imports have as destiny 
and origin, respectively, countries that are not neighbo-
ring to it, which means that almost all goods included 
in this trade are under the regime of  transit. This figure 
has been developed and enshrined as a State right with 
the concept of  “freedom of  transit” by regional and in-
ternational frameworks, such as the Barcelona Conven-
tion and Statute on Freedom of  Transit, the Convention 
on Transit Trade of  Landlocked States, the Convention 
the United Nations Convention on the Law of  the Seas, 
the World Trade Organization, the Latin American In-
tegration Association and the Southern Common Mar-
ket, as well as by the dispute settlement mechanisms con-
templated in those frameworks.

Nonetheless, in recent years there have been several 
incidents between Paraguay and its neighboring coun-
tries in which the freedom of  transit of  goods origina-
ted in or destined to the first was involved. A large num-
ber of  these incidents occurred in the Paraguay - Para-
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ná waterway, which is the most important path for Pa-
raguay exports and imports with the rest of  the world. 
Moreover, the backgrounds of  these kinds of  incidents 
can be traced down to the Colonial era and were an ele-
ment that influenced the independence of  Paraguay.

Regarding the incidents in recent years, some of  the-
se were resolved by diplomatic negotiations between Pa-
raguay and its neighboring countries, while others were 
decided unilaterally or within proceedings before domes-
tic courts of  those neighboring countries. 

However, the application of  these dispute settlement 
mechanisms did not prevent economic losses to Para-
guayan traders and carriers nor stopped the historical 
uncertainty regarding the transit of  Paraguayan goods 
in neighboring States. Even more, they imply a sticking 
point in the bilateral agenda between Paraguay and tho-
se neighboring countries.

Therefore, to reinforce legal and practical certainty 
on the transit of  goods originated in or destined to Pa-
raguay and to help to avoid the economic and political 
consequences that incidents such as the mentioned have 
to Paraguayan and its neighboring States actors, it is ne-
cessary to determine and analyze the existence and con-
venience of  legal mechanisms within International Law 
that are available to Paraguay to resolve the disputes on 
freedom of  transit of  its goods with neighboring coun-
tries, which is the general objective of  the present thesis.

In this sense, the objective requires a comprehensive 
analysis referring to the concepts of  transit and freedom 
of  transit, its historical development, the factual incidents 
and disputes between Paraguay and its neighboring cou-
ntries in this regard, and its consideration in the current 
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international and regional legal framework and the per-
tinent case law on the subject, the mechanisms within 
the mentioned framework which are available and appli-
cable to resolve the above-indicated disputes must also 
be studied, as well as the convenience to resort to them.

The reference to the conceptual approaches on free-
dom of  transit and its relevance to land-locked develo-
ping countries, and in particular to Paraguay, is aimed 
to clarify the conceptual framework of  the research and 
to determine the notions on such figure, its complexity, 
contents, and limits, as well as its origins and progressi-
ve consideration within International Law. Also, it see-
ks to demonstrate the practical relevance that such a fi-
gure has in world trade and, especially, for Paraguay as 
a land-locked developing State.

On the other side, a relation of  the disputes related 
to freedom of  transit of  goods originated from or des-
tined to Paraguay with its neighboring countries that 
occurred in the last years has the objective to establish 
the practical aspects of  the problems that Paraguay fa-
ces concerning the transit of  goods through the transit 
States that surround it, to take into account the legiti-
mate interests and rights of  such States, and to identi-
fy the negative aspects of  the mechanisms used to sol-
ve those issues.

Furthermore, the considerations of  freedom of  tran-
sit in the current international and regional legal fra-
mework and the pertinent case law are meant to address 
the core of  the working hypothesis as to determine the 
existence and the scope of  such figure, as well as its con-
sideration by the legal mechanisms provided by that fra-
mework which are available for Paraguay to help resol-
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ve the disputes on freedom of  transit of  goods with its 
neighboring countries.

Finally, the research will address the convenience for 
Paraguay in recurring the legal mechanisms on Interna-
tional Law to resolve hypothetical situations of  disputes 
regarding the freedom of  transit of  its goods through 
neighboring countries, taking into account the advanta-
ges and disadvantages of  those mechanisms.
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CHAPTER I: CONCEPT OF 
FREEDOM OF TRANSIT AND ITS 
RELEVANCE TO PARAGUAY

A. Conceptual considerations of  “Freedom of  
Transit of  goods” in International Law

1. The concepT of “TransiT of goods” in 
inTernaTional law

The Cambridge Dictionary defines “transit” as “the mo-
vement of  goods or people from one place to another” 
(Cambridge University Press, 2020). Taking into accou-
nt this general notion from a territorial point of  view, 
transit can be internal or international. The first situa-
tion arises when the movement in issue occurs within 
the territory of  a State as both the places of  departu-
re and arrival of  goods or people are in such territory. 
On the other side, the transit is international when the 
movement occurs in the territories of  two or more Sta-
tes because the State of  the place of  departure of  goods 
or people is different than the place of  arrival of  them. 

Despite the mentioned general notion, within Interna-
tional Law, as it results from the terminological approa-
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ches adopted by international instruments and courts, 
the concept of  “transit” is focused on the meaning of  
the international transit when such movement of  per-
sons or goods occurs within the territory of  more than 
two states.

Indeed, such conclusion results from the reading of  
the 1921 Barcelona Convention and Statute on Freedom 
of  Transit (1921 Barcelona Convention) and some spe-
cific provisions of  the United Nations Convention on 
the Law of  the Sea (UNCLOS) and the General Agre-
ement on Tariffs and Trade (GATT) regarding “traffic 
in transit”.1

On this line, the 1921 Barcelona Convention, which 
is the instrument that influenced the definition of  tran-
sit and the content of  primary obligations set out in la-
ter treaties (Azaria, 2015, p. 53), provides the following:

Persons, baggage and goods, and also vessels, 
coaching and good stock, and other means 
of  transport, shall be deemed to be in tran-
sit across territory under the sovereignty or 
authority of  one of  the Contracting States, 
when the passage across such territory, with 
or without transhipment, warehousing, brea-
king bulk, or change in the mode of  trans-
port, is only a portion of  a complete journey, 
beginning and terminating beyond the fron-
tier of  the State across whose territory the 
transit takes place.

1 For the present research, the mentioned instruments are used 
as a basis of  the construction of  the concept of  “in transit”. 
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Traffic of  this nature is termed in this Statute 
‘traffic in transit’.2 

This definition of  the “Traffic in transit” was reite-
rated, with some particular differences, by the GATT in 
1947,3 the Convention on Transit Trade of  Land-locked 
States of  19654 (1965 New York Convention), and the 
UNCLOS in 1982.5 Despite such particular differences,6 
the instruments coincide in the characteristic element re-
quired to consider the movement or traffic in issue as “in 
transit”, and that is “when the passage across such terri-
tory, with or without transshipment, warehousing, brea-
king bulk, or change in the mode of  transport, is only a 
portion of  a complete journey, beginning and termina-
ting beyond the frontier of  the State across whose te-
rritory the transit takes place”. In this sense, although 
the above-mentioned provisions deal expressly with the 
notions of  “traffic in transit”, the approaches adopted 
allow to determine that the concept of  “transit”, in such 

2 1921 Barcelona Convention. Statute. Article 1.

3 GATT. Article V:1.

4 Convention on Transit Trade of  Land-locked States. Article 
1(b).

5 UNCLOS. Article 124, 1(c).

6 The scope of  the freedom of  transit in the GATT, for instance, 
covers “[g]oods (including baggage), and also vessels and 
other means of  transport”. The 1965 Convention on Transit 
Trade of  Land-locked States has a more restrictive approach, 
as it implies “goods including unaccompanied baggage”. On 
the contrary, such scope within UNCLOS is broader, because 
it “includes persons, baggage, goods and means of  transport”. 
These differences result from the context and purposes of  each 
of  the mentioned instruments.
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framework, is related specifically to the type of  transit 
of  people, goods, baggage and means of  transport from 
one State to another State passing through a third State. 

Nonetheless, in International Law, the term “transit” 
is also used to refer to other types of  movement. For 
instance, the UNCLOS refers to “transit passage” as the 
exercise of  the freedom of  navigation and overflight so-
lely for the purpose of  continuous and expeditious tran-
sit of  the strait between one part of  the high seas or an 
exclusive economic zone and another part of  the high 
seas or an exclusive economic zone.7

However, despite the diverse notions that may arise 
from the concept of  “transit”, the present research will 
focus on the approach adopted by the mentioned relevant 
international instruments when referring to “transit in 
traffic”, in the sense of  considering “transit” as the mo-
vement or passage across a territory of  goods that im-
plies a portion of  a complete journey beginning and ter-
minating beyond such territory.

Moreover, this conceptual perspective is in accordan-
ce with the definition of  de tránsito, which is the transla-
tion of  “in transit”, given by the Dictionary of  the Spa-
nish Language, as it is understood when goods “crosses 
a country located between the ones from the origin and 
arrival”.8 

7 UNCLOS. Article 38. 2 (first part).

8 Dictionary of  the Spanish Language: “Said of  goods: that it 
crosses a country located between the ones from the origin and 
from destiny”. Original text: Dicho de una mercancía: Que atra-
viesa un país situado entre el de origen y el de destino (Real Acade-
mia Española, 2019) (translation by the author).
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2. concepT of freedom of TransiT of goods in 
inTernaTional law

As it happens with the term “transit”, the international 
instruments on the matter do not provide an explicit de-
finition of  “freedom of  transit”. Moreover, an approach 
from the Municipal Law or Constitutional Law, as well 
as a Spanish-language perspective, could lead the issue 
to confusion, as its literal translation, libertad de tránsi-
to, is more linked to the English concept of  the consti-
tutional “freedom of  movement”.9

Even more, within the international instrument on 
“transit”, the term “freedom of  transit” coexists with 
other figures, such as “right of  transit” (or “right of  free 
transit”), and “regime of  transit” (or “transit regime”).

In this point, the 1921 Barcelona Convention, which 
is entitled “on Freedom of  Transit”, recognizes that it is 
well to proclaim the right of  free transit and to make regu-
lations thereon as being one of  the best means of  developing 
co-operation between States without prejudice to their rights 
of  sovereignty or authority over routes available for transit.10 

9 For instance, article 41 of  the Constitution of  Paraguay is en-
titled “Right to transit and residence” and it provides, inter alia, 
that “inhabitants can transit freely through the national territo-
ry” (Original text: Los habitantes pueden transitar libremente por el 
territorio nacional [translation by the author]). This freedom is 
denominated “freedom of  movement” or “right of  movement” 
by other Constitutions, such as the Grundgesetz of  Germany, 
whose article 11, entitled “freedom of  movement”, states that 
“All Germans shall have the right to move freely throughout 
the federal territory” (Deutscher Bundestag, 2020).

10 1921 Barcelona Convention. Preamble.
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Moreover, the GATT indicates that There shall be free-
dom of  transit through the territory of  each contracting par-
ty (…) for traffic in transit to or from the territory of  other 
contracting parties.11 Regarding this provision, during the 
Colombia - Ports of  entry case within the dispute settle-
ment mechanisms of  the World Trade Organization 
(WTO), Panamá submitted that the definition of  “free-
dom” means the “the unrestricted use of  something” (Co-
lombia - Indicative Prices and Restrictions on Ports of  
Entry, 2009, p. 7.399). The Panel upheld this meaning 
and held the following:

In light of  the ordinary meaning of  freedom and 
the text of  Article V:2, the Panel concludes that 
the provision of  “freedom of  transit”  pursuant 
to Article V:2, first sentence requires extending 
unrestricted access via the most convenient routes 
for the passage of  goods in international tran-
sit… (Colombia - Indicative Prices and Res-
trictions on Ports of  Entry, 2009, p. 7.401) 
(Emphasis added).

On the other side, the New York Convention indica-
tes that Freedom of  transit shall be granted under the terms 
of  this Convention for traffic in transit and means of  trans-
port.12 Similarly, the UNCLOS states land-locked States 
shall enjoy freedom of  transit through the territory of  tran-
sit States by all means of  transport.13

11 GATT. Article V, 2.

12 Convention on Transit Trade of  Land-locked States. Article 
2, 1.

13 UNCLOS, article 125, 1.
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Regarding the distinction of  the terms “freedom of  
transit” and “right of  transit”, Huarte indicates that 
although they are similar, they have a different conno-
tation. In this point, the author argues that in order to 
have “freedom of  transit of  goods” it is necessary to 
first have the “right of  transit of  goods,” so that the in-
volved State is entitled to claim such a “freedom”, that 
is, to claim the right on a free basis. Nonetheless, within 
the context of  the WTO, she also mentions that art. V 
of  the GATT establishes the “freedom of  transit” as the 
paradigm of  the “right of  transit” in contemporary in-
ternational law, which means that it establishes the ba-
sis of  how the “right of  transit”, as a right that exists 
independently of  the will of  the transit State, must be 
regulated. Thus, the author concludes that “freedom of  
transit should be understood as a right to exercise tran-
sit” (Huarte, 2015, p. 303).

3. developmenT of freedom of TransiT of goods 
in inTernaTional law

The concern for freedom of  transit, which had prevai-
led as commercial interests have been active, is reflected 
in treaties from the eleventh and twelfth centuries bet-
ween States of  the Italian Peninsula. In modern times, 
the main stage in the process of  liberalization of  traffic 
in rivers began in 1792, when France declared open the 
river Scheldt arguing that “a nation cannot without in-
justice pretend to the right of  exclusively occupying the 
channel of  a river, and hinder the neighboring peoples 
who border on its higher shores from enjoying the same 
advantages” (Lauterpacht, 1958, pp. 326, 327). In 1812, 
a Decree of  the Supreme Board of  Paraguay opened the 
rivers of  that country to free navigation (González, 1990, 
p. 13). In 1815, the navigation on the Rhine was declared 
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free in its navigable part and that “cannot in respect of  
commerce be prohibited to anyone”. This was followed 
by numerous treaties relating to other rivers, such as the 
Elbe, the Weser, the Ems, and the Vistula. An impor-
tant landmark was the Act of  the Congress of  Vienna 
of  1856 which stated that the navigation on the Danube 
“cannot be subjected to any impediment or charge not 
expressly provided in the following articles”. In the se-
cond half  of  the nineteenth century, the Paraguay and 
the Amazon rivers were opened, as well as the Congo 
River in Africa. Similar principles were incorporated in 
the instruments governing the navigation of  the Pana-
ma, the Suez, and the Kiel Canals, as well as in the Strait 
of  Magellan. Similarly, numerous nineteenth and twen-
tieth century agreements referred to rights of  transit 
over land (Lauterpacht, 1958, pp. 327, 328).

According to Azaria, after the two World Wars, free-
dom of  transit represented a development brought about 
not just due to changes of  geographical borders, but also 
“by the historical belief  that trade and transit are pillars 
of  peace”. In this sense, in article 23(e) of  the Covenant 
of  the League of  Nations, the Members agreed to “make 
provision to secure and maintain freedom of  communi-
cations and of  transit”. To implement this article, it was 
held a general conference in Barcelona in 1921, which 
adopted the Convention on Freedom of  Transit and the 
Convention on the Regime of  Navigable Waterways of  
International Concern. Moreover, in 1923, the Geneva 
Conference adopted the Convention and Statute on the 
International Regime of  Railways, the Electricity Tran-
sit Convention, and the Convention and Statute on the 
International Régime of  Maritime Ports (Azaria, 2015, 
pp. 52, 53).
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As mentioned previously, the first of  the mentioned 
instrument, which is known as the “Barcelona Conven-
tion”, influenced the definition of  transit and the content 
of  primary obligations set out in later treaties. In this 
sense, the instrument constituted the basis of  most of  
the trade agreements dealing with transit that were sig-
ned after the 1930s. Moreover, although not all of  them 
refer specifically to the 1921 Barcelona Convention, in 
most the expressions “freedom of  transit” and “free tran-
sit of  goods” are considered to comply with the spirit of  
such convention (Uprety, 2006, p. 49).

4. relaTion beTween freedom of TransiT of 
goods and similar figures in inTernaTional law

i. Freedom of  transit of  goods and freedom of  movement of  
goods

The figure of  the freedom of  movement of  goods, also 
known as “free movement of  goods” is considered one 
of  the fundamental features towards the successful buil-
ding of  a free trade zone and a common market (Bertoni, 
2017, p. 99). In this sense, the free movement of  goods is 
considered a key element in creating and developing the 
internal market of  the process of  the European Union, 
where it is one of  the economic freedoms stipulated by 
the Treaty establishing the European Community in its 
articles 28, 29 and 3014 (European Commission: Direc-
torate-General for Enterprise and Industry, 2010, p. 8). 

14 Treaty establishing the European Community. Article 28: 
“Quantitative restrictions on imports and all measures having 
equivalent effect shall be prohibited between Member States”. 
Article 29: “Quantitative restrictions on exports, and all measu-
res having equivalent effect, shall be prohibited between Mem-
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In the same way, the 1991 Treaty of  Asunción that 
creates the Southern Common Market (MERCOSUR, by 
its Spanish acronym) indicates that such common market 
implies free movement of  goods as follows:

This Common Market implies: the free movement 
of  goods, services and productive factors between 
the countries, through, among others, the suppres-
sion of  custom rights and non-tariff  restrictions 
to the circulation of  good merchandise and other 
equivalent measures.15

As it results from the legal text transcribed, the free 
movement of  goods consists in the movement or circu-
lation of  goods as imports or exports between countries 
without restrictive measures, generally in an economic 
integration process. 

On this point, although the figure of  the transit of  
goods also implies, by concept, the idea of  “movement”, 

ber States”. Article 30: “The provisions of  Articles 28 and 29 
shall not preclude prohibitions or restrictions on imports, ex-
ports or goods in transit justified on grounds of  public mora-
lity, public policy or public security; the protection of  health 
and life of  humans, animals or plants; the protection of  natio-
nal treasures possessing artistic, historic or archaeological va-
lue; or the protection of  industrial and commercial property. 
Such prohibitions or restrictions shall not, however, constitu-
te a means of  arbitrary discrimination or a disguised restric-
tion on trade between Member States.

15 1991 Asunción Treaty. Article 1. Original text: “Este Merca-
do Común implica: -La libre circulación de bienes, servicios y 
factores productivos entre los países, a través, entre otros, de la 
eliminación de los derechos aduaneros y restricciones no aran-
celarias a la circulación de mercaderías y de cualquier otra me-
dida equivalente” (traslation by the author).
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in International Law it has a different meaning. Indeed, 
according to the international conventions on the subject, 
the concept of  transit is applied specifically to a type of  
movement that represents only a portion of  a complete 
journey, beginning and terminating beyond the frontier 
of  the State across whose territory the transit takes pla-
ce, while the free movement of  goods consists in the cir-
culation between countries without restrictive measures.

ii. Freedom of  transit of  goods and freedom of  navigation of  
international

Oppenheim defines “international rivers” as “rivers that 
are navigable from the open sea, and at the same time 
either separate or pass through several States between 
their sources and their mouths” (Oppenheim, 2005, p. 
315).

Nevertheless, as happens with other concepts within 
International Law, is difficult to find a precise defini-
tion of  “freedom of  navigation of  international rivers”. 
In this sense, Johnson mentions that there are a lot of  
meanings surrounding the notion of  “freedom of  navi-
gation of  international waterways” and no one has ever 
successfully settled the definition, although he conclu-
ded that the most commonly intended meaning of  the 
term is the “physical freedom, plus complete laissez-faire 
opportunity for trading among riparian countries” (Jo-
hnson, 1964, p. 465).

Moreover, according to some authors, the freedom 
of  navigation in international rivers is still not a custo-
mary international law (Aust, 2010, p. 337). Oppenheim 
indicates that International Law recognizes the freedom 
of  navigation in time of  peace of  all international rivers 
in Europe and on many of  them outside such continent 
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for merchantmen of  all nations, but rejects that free na-
vigation on all international rivers of  the world as a re-
cognized rule of  the Law of  Nations although such uni-
versal rule will be certainly be proclaimed in the future 
(Oppenheim, 2005, pp. 315, 320). Moreover, Uprety sta-
tes that despite the 1921 Barcelona Convention and Sta-
tute on the Regime of  Navigable Waterways of  Inter-
national Concern is insufficient, it can be considered an 
important step for the international community toward 
the formation of  a universal law as well as a set of  mini-
mum standards (Uprety, 2006, p. 50). On the other side, 
the Constitution of  Paraguay enshrines the freedom of  
navigation of  international rivers as one principle in the 
foreign relations of  the country.16

The concepts of  freedom of  transit and freedom of  
navigation have different meanings, as the latter refers 
to the physical and trade freedom among riparian coun-
tries while the first is related with the passage, whether 
by land or river, through the territory of  a State of  per-
sons or goods that implies only a portion of  a complete 
journey, beginning and terminating beyond the frontier 
of  the State. Nonetheless, from a pragmatic perspective, 
the application of  the freedom of  transit in fluvial cour-
ses has some practical coincidences with the freedom of  
navigation of  international rivers, in the sense that both 

16 Constitution of  Paraguay. Article 143: “The Republic of  Par-
aguay, in its international relations, accepts International Law 
and it adjusts to the following principles: (…) 6. The free navi-
gation of  international rivers”. Original text: La República del 
Paraguay, en sus relaciones internacionales, acepta el derecho inter-
nacional y se ajusta a los siguientes principios: (…) 6. la libre naveg-
ación de los ríos internacionales.
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figures imply freedoms of  physical passage through the 
territory of  another State.

However, both concepts had a joint historical deve-
lopment, as their origins and progress can be traced in 
treaties of  the eleventh and twelfth centuries between 
States of  the Italian Peninsula and in the legal regimes 
adopted for European international rivers in the nine-
teenth century. In this framework there are principles 
which underlie the concept of  freedom of  transit, na-
mely, the absence of  charges for mere passage and the 
acknowledgment that transit is subject to regulation pro-
perly incidental to navigation. Furthermore, the princi-
ples of  free transit were not restricted to maritime mat-
ters, as numerous nineteenth and twentieth century agre-
ements deal with rights of  transit over land  (Lauterpa-
cht, 1958, pp. 327, 328).

But, while the status of  the freedom of  navigation 
of  international rivers as a general rule of  Internatio-
nal Law is contested by several academics, as previously 
mentioned, the freedom of  transit has greater acceptan-
ce as a general rule. In this sense, Lauterpacht indicates 
that there is no warrant for asserting that every series 
of  uniform treaties and clauses on freedom of  naviga-
tion of  international rivers can be regarded as eviden-
ce of  the existence of  rules of  customary international 
law in the terms of  their content and such rules can de-
velop out of  the practice of  states only when it is pur-
sued out of  a sense of  legal obligation. However, con-
cerning the freedom of  transit, he argues that “there is 
clearly a distinct measure of  support for the proposition 
that, at least in some respects, the treaty development 
may be read as constitutive of  general rules” (Lauter-
pacht, 1958, p. 326).
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B. Importance of  freedom of  transit for 
Paraguay

According to the official statistics on foreign trade of  
Paraguay, the exports of  goods from that country with 
destiny to its neighboring countries in the last decade, 
in terms of  value, has been as follows:

Exports from Paraguay (in thousand US$ FOB)

2011 2012 2013 2014 2015 2016 2017 2018 2019 2020

Argentina 692128 545980 688065 653613 570269 855959 1134927 2176040 1663369 1904225

Bolivia 55660 89078 74964 106751 69158 53589 48013 54514 50697 32990

Brazil 2500098 2877204 2849963 2956269 2622626 3011179 2775043 2808904 2836144 2119423

Uruguay 83950 108131 184670 181696 151897 163858 214243 145274 102916 127736

Total 3331836 3620394 3797662 3898329 3413951 4084586 4172226 5184732 4653127 4184375

Total exp. 7776434 7283438 9456342 9635886 8327546 8501877 7967805 9042156 7967805 6314535

Percentage 42,85 49,71 40,16 40,46 41,00 48,04 52,36 57,34 58,40 66,27

Source: Central Bank of  Paraguay (BCP, 2020).

With reference to the imports to Paraguay of  goods ori-
ginated in its neighboring countries in the last decade, 
the official statistics display the following values: 

Imports from Paraguay (in thousand US$ FOB)

2011 2012 2013 2014 2015 2016 2017 2018 2019 2020

Argentina 1285365 1270.021 1234827 1231795 1115151 986371 1128709 1238267 1238267 610133

Bolivia 23714 26428 40007 61242 34417 36547 44401 47990 47990 24091

Brazil 2872146 2512025 2883151 3073565 2396594 2199396 2564057 2801025 2801025 1557575

Uruguay 169122 134.364 137211 118381 94227 101598 104826 134181 134181 71486

Total 4350347 3942.839 4295196 4484982 3640389 3323913 3841993 4221464 4221464 2263286

Total Imp. 11548963 10756.391 11302069 11299327 9529305 9040325 11027379 12433880 11755149 6896266

Percentage 37,67 36,66 38,00 39,69 38,20 36,77 34,84 33,95 35,91 32,82

Source: Central Bank of  Paraguay (BCP, 2020).
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The mentioned detailed data provides the values of  
the exports and imports of  Paraguay from neighboring 
countries and the proportion of  such exchange in the to-
tal Paraguayan foreign trade. An interpretation a contrario 
sensu provides the values of  the exports of  Paraguayan 
products destined to countries other than its neighboring 
States, as well as the imports of  goods originating from 
such countries that have been placed in the Paraguayan 
market. The results of  this interpretation are as follows:

Exports from Paraguay to non-neighboring States (in thousand US$ FOB)
2011 2012 2013 2014 2015 2016 2017 2018 2019 2020

Total 4444597 3663044 5658680 5737557 4913595 4417291 3795579 3857424 3314678 2130160

Total exp. 7776434 7283438 9456342 9635886 8327546 8501877 7967805 9042156 7967805 6314535

Percentage 57.15 50.29 59.84 59.54 59.00 51.96 47.64 42.66 41.60 33.73

Imports to Paraguay from non-neighboring States (in thousand US$ FOB)
2011 2012 2013 2014 2015 2016 2017 2018 2019 2020

Total 7198616 6813553 7006873 6814345 5888916 5716411 7185385 8212416 7533685 4632980

Total imp. 11548963 10756391 11302069 11299327 9529305 9040325 11027379 12433880 11755149 6896266

Percentage 62.33 63.34 62.00 60.31 61.80 63.23 65.16 66.05 64.09 67.18

The above-detailed statistics give an idea of  the value 
of  the goods exported and imported to Paraguay that 
have been subject to the regime of  “traffic in transit”. In-
deed, considering that Paraguay is a landlocked country 
and that the foreign trade through air transport is pe-
tite (0.01% of  the export weight volume in 201517), an 
average of  50.34% of  exports and 63.54% of  imports 
of  Paraguayan were under such regime, as they had to 

17 “When considering the volume (in weight) of  the transported 
goods, in 2015 73.25% of  exporters sent their products through 
water, 26.74 by trough road and 0.01% by air” (Suárez, 2018, 
p. 17) (translation by the author). 
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cross through territories of  countries which are not pla-
ces of  origin or destiny of  those exports and imports.

C. Historical background about freedom of  
transit of  Paraguayan goods

During most of  the Colonial era and the first deca-
des of  Paraguay as an independent State, the main tra-
de product of  the country was the yerba mate. By the 
1630s, the early exports of  the country, which consis-
ted mostly of  cereals, sugar and, wines, began to be dis-
placed by the mentioned plant (Pastore, 1997). Soon af-
ter, by 1680, new taxes were applied on the Paraguayan 
yerba mate trade, with the purpose to fortify the city of  
Buenos Aires against the threat of  pirate attacks. Such 
taxes were paid in the city of  Santa Fe and consisted of  
half  a peso for every arroba18 of  yerba mated introduced 
and one peso for the destined to Peru and Tucumán (Du-
rán Estragó, 2010). This tax was suppressed in 1779. Si-
milarly, as the yerba mate, tobacco was another impor-
tant product during that period and was only produced 

18 “Arroba” was a custom unit of  weight used in the Spanish 
and Portuguese realms. It was equivalent to 11,502 kg (12.5 
kg. in the kingdom of  Aragon) (ASALE & RAE, n.d.)502 
kg. 2. f. En Aragón, peso equivalente a 12,5 kg. 3. f. Pesa de 
una arroba. 4. f. Medida de líquidos que varía de peso se-
gún las zonas geográficas y los mismos líquidos.”,”container-
title”:”«Diccionario de la lengua española» - Edición del Tric
entenario”,”language”:”es”,”title”:”arroba | Diccionario de la 
lengua española”,”URL”:”https://dle.rae.es/arroba”,”author”:
[{“family”:”ASALE”,”given”:”RAE-”},{“family”:”RAE”,”given
”:””}],”accessed”:{“date-parts”:[[“2020”,12,16]]}}}],”schem
a”:”https://github.com/citation-style-language/schema/raw/
master/csl-citation.json”} .
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in Paraguay, and after the Borbonic reforms in the last 
decades of  the XVIII century, its trade was monopoli-
zed by the crown, through the “Royal Office for Tobacco 
and Cards”, within a State monopoly system in the Vice-
royalty of  the Río de la Plata (Telesca, 2010) In the con-
text of  the trade of  both products, between the metro-
polis and Asunción, a third actor interfered and exerci-
sed abusive controls, the port city, the main city, erected 
as a sub-metropolis, Buenos Aires, and in it the group 
of  merchants linked to exports (Areces & Bouvet, Nora 
E., 2002). Therefore, the colonial system on yerba mate 
and tobacco implied several measures that prevented the 
freedom of  transit of  such Paraguayan goods through 
the territories of  neighboring regions, despite the fact 
they were all parts of  the same State, Spain. 

The independence process in Paraguay started with 
the Revolution of  May 1811 against the Spanish Go-
vernor and measures against the Paraguayan trade ba-
rrier were adopted rapidly. The “Supreme Governing 
Board” sent a note on 20 June 1811 a note to the Go-
verning Board of  Buenos Aires stating some conditions 
to an eventual union with the mentioned city within a 
confederated community of  the former provinces of  the 
region of  the Río de la Plata. Among those conditions 
were the suppression of  the taxation on the Paraguayan 
yerba mate and the abolition of  the State monopoly over 
the tobacco. These conditions were accepted by the Go-
vernment of  Buenos Aires (Cooney, 2012, pp. 143-146) 
and were enshrined in the Treaty of  October 12, 1812, 
between the two governments. This instrument ended 
the previous taxes collection over the Paraguayan yerba 
mate in the port of  Buenos Aires, although some “mo-
derate taxes in urgent cases” were allowed to the latter 
to the maximum of  “a real and a half  for a third of  yer-
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ba” and “another real and a half  for arroba of  tobacco” 
(Treaty of  October 12, 1811). Nonetheless, soon after, 
the Government of  Buenos Aires established that all fo-
reign tobaccos would pay double of  taxes than the natio-
nal ones, making the tax on Paraguayan tobacco collec-
tible up to three reales for arroba (Cardozo, 2011, p. 72). 
After diplomatic protests against the mentioned measures 
and threats of  “economic suffocation or war” by Buenos 
Aires representatives, a Paraguayan General Congress 
in October 1813 proclaimed the independence of  Para-
guay as a Republic (Cardozo, 2011, pp. 82-83). 

For the period of  the dictatorship of  José Gaspar 
Rodriguez de Francia (1814-1840) Paraguay closed and 
protected its borders to face the instability of  the re-
gion, making that isolation a conditioning element of  
the dictatorship policy. Nonetheless, the freedom of  na-
vigation of  the rivers was an objective of  the dictator 
(Areces, 2010). In the first years of  the mentioned pe-
riod, the Paraguayan vessels were constantly registe-
red and pillaged in neighboring regions. With the aim 
to grant the freedom of  navigation to Paraguayan trade 
with Great Britain, Francia ordered military campaigns 
against the Argentinian province of  Corrientes. But, in 
the end, he prohibited all trade navigation to the Río de 
la Plata (Cardozo, 2011. pp. 99-101). 

After the end of  the dictatorship due to the death of  
Francia, Paraguay started complex reinsertion to the 
international policy. After an agreement on friendship, 
trade, and navigation with Corrientes, Paraguay re-es-
tablished trade relations with Buenos Aires, although its 
Governor, Juan Manuel de Rosas, did not accept the in-
dependence of  the country and stated in 1843 that Bue-
nos Aires was willing to grant permissions to foreigners 
and Uruguayans to trade with Paraguay but under no 
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instrument and with Argentinian flag, as the Río de la 
Plata and the Paraná “belonged to Buenos Aires de facto 
and de jure from coast to coast” (Cardozo, 2011, pp. 134-
135). Later, after several incidents by authorities of  Co-
rrientes, a province of  Argentina, that affected the na-
vigation between Asunción and Buenos Aires, a treaty 
was signed in December 1844 between Paraguay and 
Corrientes, which regulated the inspection rights and 
enshrined the principle. Rosas reacted against the men-
tioned agreement by closing the ports of  Argentina to 
vessels coming from Paraguay (Cardozo, 2011, p. 142).

With the defeat of  Rosas and the rise of  Justo José 
de Urquiza to the Argentinian Government, the inde-
pendence of  Paraguay was recognized by Argentina in 
1852. In the following years, Paraguay maintained ten-
se negotiation with Brazil and Argentina regarding the 
boundaries and the navigation that ended in treaties in 
1855 and 1856, respectively, although they did not end 
solving the problems. The granting of  the freedom of  
navigation after the Rosas blockade produced a duplica-
tion of  Paraguayan foreign trade in those years (Car-
dozo, 2011, pp. 195, 198 and 210-211). Nonetheless, the 
unsolved problems, as well as political issues of  the re-
gion, ended in the Paraguayan War (1864-1870), where 
Paraguay fought against an Alliance between Argenti-
na, Brazil, and Uruguay. During the conflict, the coun-
try suffered once more a blockade. At the end of  the con-
flict with the Paraguayan defeat and the death of  more 
than half  of  its population, new agreements on bounda-
ries and navigation were signed between Paraguay and 
its neighbors. In the agreement with Brazil in 1872, Pa-
raguay granted freedom of  transit of  Brazilian goods 
through the Paraguay River (Brezzo, 2010). In the same 
way, in the Peace Agreement Paraguay-Argentina, in 
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1876, freedom of  navigation was granted between both 
countries through the rivers Paraguay, Paraná, and Uru-
guay. Moreover, the instrument provided that merchant 
vessels on transit were not subject to the payment of  
any tax, but it stated that what they do were subject to 
laws and regulations of  a State when the passage of  the 
river areas where both margins belonged to such State 
(Peace Treaty Argentina - Paraguay, 1876). 

After the mentioned war and during the XX cen-
tury, Paraguay signed several bilateral agreements on 
navigation with its neighboring countries, although the 
ones signed with Argentina on Navigation Facilitation 
in 1942 and on Navigation in 1967 are the only ones of  
them which are currently in force (Ministry of  Foreign 
Affairs of  Paraguay, 2020). The latter is very relevant 
because it settles the freedom of  navigation for Argen-
tinian and Paraguayan vessels through the rivers Para-
guay, Paraná, and de la Plata within the jurisdictions of  
both States, on equality of  conditions, as well as the cu-
rrent legal framework for the application of  such figure 
(Tratado de Navegación [Treaty of  Navigation], 1967). 

Furthermore, the last decades of  the XX century were 
characterized by the involvement of  Paraguay in process 
of  economic integration with the countries of  its region 
that ended in multilateral treaties and rules on naviga-
tion, land transport, and transit. An important instru-
ment in this context was the 1980 Treaty of  Montevideo 
that established the Latin American Integration Asso-
ciation (ALADI), which was the basis of  the Internatio-
nal Land Transport Agreement (ATIT) of  1990 and the 
Paraguay – Paraná Waterway Agreement of  1992. The 
mentioned instruments are very relevant for the transit 
of  Paraguayan goods by land and fluvial ways through 
its neighboring countries.
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A. Recent problematic situations between 
Paraguay and its neighboring countries on 
freedom of  transit of  Paraguayan goods

“The somu blockade”

In October 2010, the appointment of  Enrique Omar Suá-
rez as General Secretary of  the “United Maritime Wor-
kers Syndicate” (SOMU, by its acronym in Spanish) of  
Argentina implied a threat to the transit of  goods of  Pa-
raguay through the Paraguay - Paraná waterway.19 On 
December 1st of  that year, it was announced that ships 
transporting goods to the territory of  Paraguay would 
not receive the assistance of  tugboats at the ports of  Bue-
nos Aires, after a letter from the Regional Secretary of  
the International Transports Federation. The action was 

19 Since Enrique Omar Suarez was also Director of  a shipping 
line that operated the Paraguay - Paraná Waterway and that 
the Argentinian fleet in that area was very weak at that mo-
ment, there was the fear by the Paraguayan press that the Go-
vernment of  Argentina had the aim to recover its presence on 
the waterway at the expense of  Paraguay (ABC Color, 2010a). 
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depicted as a measure of  strength in “solidarity” with the 
“United Maritime Workers Syndicate of  Paraguay” (SO-
MUPA, by its acronym in Spanish), an affiliated entity 
of  the Argentinian SOMU, to claim fair working condi-
tions and wages in Paraguay. Nonetheless, according to 
the Center of  Fluvial and Maritime Boatmen of  Para-
guay (CAFYM, by its acronym in Spanish), it had the ob-
jective to “destroy the Paraguay fluvial fleet” rather than 
the working claim “that was well satisfied” (ABC Color, 
2010b). From that day, the operations of  the Paragua-
yan shipping companies in Argentinian ports through 
the waterway were affected. Although such companies 
challenged the situation by moving some containers to 
Uruguay as well as putting some of  them in ships used 
for iron ores transportation, it was estimated that some 
2.000 containers destined to Paraguay remained delayed 
in ports of  Argentina, such as Buenos Aires, Rosario and 
Zárate (ABC Color, 2010c).

Some days later, on December 4, the CAFYM clai-
med that the situation of  the goods destined to Paraguay 
exacerbated despite the intervention of  Argentinian and 
Paraguayan authorities through diplomatic negotiations. 
According to the guild, 2.000 containers were stalled in 
vessels and 5.000 on land in the port of  Buenos Aires 
(Paraguay.com, 2010).

Finally, on December 13, the SOMU lifted the bloc-
kade “temporally” after meetings with representatives 
of  the Government of  Argentina, which intervened af-
ter “especial request” of  the Government of  Paraguay 
(ABC Color, 2010d). Days before, the General Secretary 
of  SOMU had mentioned that there was an order from 
the President of  Argentina to establish a boycott of  5 
days against the trade of  Paraguay “as a gesture of  soli-
darity with the Paraguayan unions that navigate through 
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maritime ways” (Última Hora, 2010). At the same time, 
authorities of  Paraguay had conditioned their partici-
pation in the MERCOSUR Meeting of  Head of  States 
that was going to be celebrated back then with the solu-
tion of  the issue (MundoMarítimo, 2010a). 

Days later, the Government of  Paraguay announced 
that Argentina had lifted permanently the obstacles aga-
inst the Paraguayan vessels (MundoMarítimo, 2010a). 
Equally, the authorities and businessmen of  Paraguay 
expressed that they were starting to analyze the use of  
Uruguayan ports as an “alternative” for the products 
of  the mentioned country (MundoMarítimo, 2010b). 
By June 2011, there was a reported increase in the fore-
ign trade of  Paraguay through the port of  Montevideo 
(MundoMarítimo, 2011).

According to the Paraguayan private sector, the bloc-
kade of  the SOMU of  2010 implied a loss of  at least USD 
250 million for such sector (MundoMarítimo, 2010b). 

Moreover, during the following years, the tense situa-
tion with SOMU continued. In 2011, there were threats 
of  new blockades against the Paraguayan transit through 
the waterway by the representatives of  the Argentinian 
syndicate (ABC Color, 2011a), and it was reported that 
one shipping company of  Paraguay was subject of  such 
measure by not receiving the assistance of  tugboats in 
ports of  Argentina due instructions of  SOMU (ABC Co-
lor, 2011b). Furthermore, in 2013 the mentioned syndi-
cated established a brief  blockade against trade opera-
tion of  Paraguay that did not have direct effects (ABC 
Color, 2013).

Years later, the SOMU was intervened by the Justi-
ce of  Argentina due to denounces of  extortion by Ar-
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gentinian boatmen and former members of  the syndica-
te (Infobae, 2016), and its General Secretary ended up in 
prison under charges of  corruption (ABC Color, 2016).

issues on “piloTs”

Madeleine I (2011)

In December 2011, the Paraguayan ship Madeleine I 
was forced to anchor by the Argentine Naval Prefecture 
(PNA), which requested the embarkation of  pilots of  Ar-
gentinian nationality to continue the navigation through 
the waterway. The vessel was liberated once the owner 
company accepted such a requirement (Ministry of  Fo-
reign Affairs of  Paraguay, 2019, p. 7).

Ña Cholita (2012)

A similar situation of  the Madeleine occurred shortly af-
ter with the Ña Cholita, a Paraguayan ship that was forced 
to anchor by the PNA in January 2012 to require the em-
barkation of  Argentinian pilots. The delay, which lasted 
a week, produced the loss of  US$ 30.000 to the owner-
ship company (Última Hora, 2012).

In this sense, the Ministry of  Foreign Affairs of  Par-
aguay asked the Embassy of  Argentina in Asunción to 
provide good offices in order to allow the navigation of  
the Ña Cholita through the river. Nonetheless, the lat-
ter replied rejecting the Paraguayan arguments and in-
forming the position of  the pertinent authorities of  Ar-
gentina of  requiring the presence of  Argentinian pilots 
(Ministry of  Foreign Affairs of  Paraguay, 2019, p. 8). 
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Doña Magda (2014)

The Paraguayan vessel Doña Magda was the object of  
some incidents in the past years. Indeed, in April 2014 
and in October 2014 the ship was forced to anchor by 
the PNA and require to embark Argentinian pilots. No-
netheless, the ownership company obtained a provisio-
nal measure by Courts in Argentina to keep operating 
without those pilots. Moreover, the incidents regarding 
the Doña Magda caused several diplomatic negotiations 
between representatives of  Argentina and Paraguay 
towards an agreement on the interpretation of  the 1967 
Navigation treaty between those countries (Ministry of  
Foreign Affairs of  Paraguay, 2019, pp. 10-11). 

Doña Annette (2018)

In November 2018, the Doña Annette, a Paraguayan ship, 
was forced by the PNA to anchor in the port of  Paraná. 
The measure was based on the requirement of  Argen-
tinian authorities that maritime pilots of  that country 
should be on board in order to continue the trip to Bue-
nos Aires, from where the ship must transport oil to Pa-
raguay (ABC Color, 2018a).

The Doña Annette was detained for more than two 
weeks in Paraná, a situation that, as said by representa-
tives of  the owners of  the ship, produced losses of  US$ 
750.000 to the company (Radio Ñanduti, 2018). Fina-
lly, the Doña Annette was released, after the fulfillment 
of  some conditions imposed by Argentinian authorities 
to exclude the requirement of  pilots of  their country, 
such as the designation of  a more experimented captain 
(ABC Color, 2018b).
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issues on documenTaTion

In 2014, some tugboats and barges owned by Paragua-
yan shipping companies were retained by custom autho-
rities of  Argentina due to the existence of  “documen-
tary irregularities”. After protests from the Ministry of  
Foreign Affairs of  Paraguay, authorities of  Argentinian 
held that some of  the detentions were related to “custom 
proceedings” that were under judicial prosecution at that 
moment. The Paraguayan Government replied that the 
action implied a violation of  the freedom of  transit pro-
vided in several regional and international instruments. 
(Ministry of  Foreign Affairs of  Paraguay, 2019, p. 10). 

Judicial orders

In November 2014, a collision occurred in the Paraná 
River between an Argentinian motorboat and the Para-
guayan tugboat Aureliano G and 5 barges. Due to this in-
cident, a Federal Court of  Paraná (Argentina) ordered 
the detention of  all the ships of  the convoy. Afterward, 
the Ministry of  Foreign Affairs of  Paraguay asked the 
Embassy of  Argentina in Asunción the liberation of  all 
the not involved ships, as the delays and the cost overrun 
affecting the oil transportation to Paraguay, Some days 
later, the Argentinian embassy replied that the tugboat 
and barges departed to Uruguay (Ministry of  Foreign 
Affairs of  Paraguay, 2019, p. 9).

In October 2015, a Paraguayan convoy was detained 
by the PNA in the Paraná River. After requests for in-
formation by the Ministry of  Foreign Affairs of  Para-
guay. The Argentinian authorities replied in February 
2016, stating that the interdictions on the Paraguayan 
vessels were lifter after the legal representatives of  the 
affected shipping company presented sufficient guaran-
tee due to an alleged violation of  the Argentinian Law 
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on Navigation and Trade in domestic cabotage (Minis-
try of  Foreign Affairs of  Paraguay, 2019). 

Delays in the port of  Montevideo 

In early November 2017, the Paraguayan goods suffe-
red a delay at the port of  Montevideo, due to the prio-
rity given by the operators of  the mentioned port to 
trans-oceanic ships over the vessels of  Paraguay (Info-
bae, 2017). The operational delay lasted more than three 
weeks and it affected 15 Paraguayan ships and more than 
2.000 containers. It was solved after the complementa-
tion of  the private operators of  the ports and an agree-
ment with the workers (ABC Color, 2017). 

This incident was not considered isolated by the Pa-
raguayan shipping companies, as they argued that port 
congestion was a constant during the year 2017 (ABC 
Color, 2017) and that implied losses of  approximately 
USD 3 million (ASAMAR, 2017), according to the Para-
guayan maritime agents. After this event, an important 
part of  the Paraguayan shiploads in the port of  Monte-
video, which was approximately 40% of  the total opera-
ted cargo in the mentioned port (El País, 2019) started a 
migration back to the port of  Buenos Aires. Besides the 
delays in the Uruguayan port, another factor considered 
by the Paraguayan shipping companies was the lifting 
of  restrictions by the Argentinian authorities (Agencia 
Uruguaya de Noticias, 2019). 

Covid related incidents

In June 2020, authorities of  the Province of  Jujuy, Ar-
gentina, adopted a measure against the transit of  foreign 
trucks through their territory, which affected the tran-
sit of  Paraguayan goods to Chile, within the context of  
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the Covid-19 pandemic, as one foreign truck driver was 
tested positive with the virus. The problem was solved 
after an intervention of  the Government of  Paraguay 
(La Nación, 2020). 

In September 2020, some protests in the Argentinian 
city of  Clorinda against the restrictions adopted by the 
Government of  Argentina due to the Covid-19 pandemic 
originated roads blockades that lasted for days which for-
ced more than 150 Paraguayan refrigerated trucks with 
meat destined to Chile to divert to another road (ABC Co-
lor, 2020), which is longer than the passage through Clo-
rinda. The affected businessman claimed that the event 
implied delays to perishable food as well as relevant eco-
nomic overruns due to the necessity to maintain the cold 
chain with fuel (Campo Agropecuario, 2020). Finally, the 
incident was solved after negotiations of  the pertinent 
Paraguayan Consulate (ABC Color, 2020). 

B. Mechanisms used to resolve the recent 
disputes

As seen from the details of  the several disputes between 
Paraguay and its neighboring countries related to the 
transit of  goods mentioned in the previous, the nature 
and development of  such disputes differ among them. 
For instance, the SOMU blockade was originated and 
maintained due to trade unionist and political reasons, 
while the issues on pilots and documentation have their 
roots in the interpretation and application of  domestic 
regulations.

In the same way, the disputes at issue were resolved in 
different ways, some of  which did not even enter within 
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the scope of  the traditional International Law dispute 
settlement methods.

Indeed, several incidents were resolved after negotia-
tions between Paraguay and the neighboring countries, 
through different diplomatic channels of  the Ministry 
of  Foreign Affairs. According to some academics, nego-
tiation is the principal means of  handling all interna-
tional disputes and, in practice, is employed more fre-
quently than all other methods put together. Moreover, 
they consider it habitually the only means employed, as 
it is the first to be tried and is often successful as well 
as States may believe its advantages to be so great as to 
avoid the use of  other methods. Besides, when another 
means is employed, negotiation is not displaced but di-
rected towards instrumental issues (Merrills, 2005, p. 2). 

Regarding the concept of  negotiations, within the 
context of  International Law, the International Court 
of  Justice (ICJ) in the Georgia v. Russian Federation pro-
vides interesting considerations in determining what 
constitutes negotiations. In this sense, the ICJ states 
that the concept in issue is distinct from mere protests 
or disputations, as it requires “a genuine attempt by one 
of  the disputing parties to engage in discussions with 
the other disputing party with a view to resolving the 
dispute”, although the evidence of  such attempt to ne-
gotiate does not require the reaching of  an actual agre-
ement between the disputing parties (Application of  the 
International Convention on the Elimination of  All Forms 
of  Racial Discrimination (Georgia v. Russian Federation), 
2011, para. 157).

As some authors notice, negotiation takes different 
forms in practice. In this point, bilateral negotiation is 
directly performed by duly appointed representatives 
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or delegations of  parties to a dispute or through writ-
ten correspondence. The failure of  such forms may give 
rise to summit diplomacy between heads of  State or fo-
reign ministers in order to attempt to break the dead-
lock. Nowadays negotiations can be conducted in multi-
ple ways due to the development of  communication te-
chnology (Tanaka, 2018, p. 31). In the case of  the dis-
putes indicated in the previous section, the negotiations 
between Paraguay and the neighboring countries were 
conducted mainly in the form of  written correspondence. 

Nevertheless, despite the negotiations, some of  the 
mentioned situations were resolved only after the fulfill-
ment of  conditions requested by the transit State (such 
as the Madeleine I and the Doña Annette incidents), whi-
le others were solved through domestic judicial proce-
edings in such transit State (i.e. the Doña Magda case). 

C. Negatives issues on the mechanisms used

An important negative feature of  the mechanisms of  
the disputes employed is that, despite the efforts made 
by Paraguayan State representatives or private compa-
nies, the resolution of  such disputes was subordinated 
entirely to the action or omission of  the official or pri-
vate actors of  the neighboring countries. This situation 
highlights the very scarce capacity of  Paraguayan re-
presentatives and companies to resolve the disputes by 
themselves and their obligation to recur to the goodwill 
of  actors of  the neighboring countries, which may be 
narrowed due to internal political tensions. 

Other issues, more connected to the existence of  the 
disputes on freedom of  transit by themselves rather than 
the mechanisms employed to resolve them, is the genera-
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tion of  economic losses and uncertainty for carriers and 
producers, with the negative consequences that both si-
tuations have for the entire economy of  Paraguay, which 
is extremely dependent of  the export of  primary goods, 
especially soybeans and meat. 
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CHAPTER III: AVAILABLE 
LEGAL MECHANISMS ON 
INTERNATIONAL LAW ON 
FREEDOM OF TRANSIT

A. International Legal framework regarding 
Freedom of  Transit of  goods

1. 1921 barcelona convenTion

As mentioned in Chapter I, the Convention and Statu-
te on Freedom of  Transit was elaborated in Barcelona 
in 1921 within the framework of  the League of  the Na-
tions, towards the implementation of  the obligation to 
make rules to secure and maintain freedom of  commu-
nications and transit provided by the Covenant of  such 
organization.

In this sense, the 1921 Barcelona Convention consists 
of  a preamble and nine articles on the operation of  the 
treaty, as well as an annex, the Statute on Freedom of  
Transit (“Barcelona Statute”). The rules regarding free-
dom of  transit are contained in the Statute.
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Besides the already transcribed definition of  “transit 
in traffic” provided by the 1921 Barcelona Convention,20 
whose core was reflected in later treaties on transit, the 
instrument contains relevant rules on transit that were 
also replicated by such treaties.

In this sense, the 1921 Barcelona Convention stipu-
lates that measures taken by States for regulating and 
forwarding traffic across territory under their sovere-
ignty or authority shall facilitate free transit by rail or 
waterway on routes in use convenient for international 
transit.21

Equally, the instrument provides a rule of  no discri-
mination regarding the nationality of  persons, the flag 
of  vessels, the place of  origin, departure, entry, exit or 
destination, or on any circumstances relating to the ow-

20 See cit. 1.

21 Convention and Statute on Freedom of  Transit - Statute on 
Freedom of  Transit – Article 2. “Subject to the other provi-
sions of  this Statute, the measures taken by Contracting Sta-
tes for regulating and forwarding traffic across territory un-
der their sovereignty or authority shall facilitate free transit 
by rail or waterway on routes in use convenient for internatio-
nal transit. No distinction shall be made which is based on the 
nationality of  persons, the flag of  vessels, the place of  origin, 
departure, entry, exit or destination, or on any circumstances 
relating to the ownership of  goods or of  vessels, coaching or 
goods stock or other means of  transport.

 In order to ensure the application of  the provisions of  this Ar-
ticle, Contracting States will allow transit in accordance with 
the customary conditions and reserves across their territorial 
waters”.
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nership of  goods or of  vessels, coaching or goods stock 
or other means of  transport.22

In the same way, the 1921 Barcelona Convention sta-
tes the rule that traffic in transit shall not be subject to 
any special dues in respect of  transit as well as the per-
tinent exception of  the dues intended solely to defray 
expenses of  supervision and administration entailed by 
such transit, which must correspond as nearly as possi-
ble with the expenses which they are intended to cover 
and be imposed under conditions of  equality. Yet, the 
instrument allows that in certain routes, the dues in is-
sue may be reduced or even abolished on account of  di-
fferences in the cost of  supervision.23

Furthermore, article 4 provides that States shall apply 
reasonable tariffs to transit on routes as regards both 
their rates and the method of  their application and that 
tariffs shall be so fixed as to facilitate international traffic 
as much as possible, under a non-discriminatory basis.24

22 Idem.

23 Convention and Statute on Freedom of  Transit - Statute on 
Freedom of  Transit – Article 3 – “Traffic in transit shall not 
be subject to any special dues in respect of  transit (including 
entry and exit). Nevertheless, on such traffic in transit there 
may be levied dues intended solely to defray expenses of  su-
pervision and administration entailed by such transit. The rate 
of  any such dues must correspond as nearly as possible with 
the expenses which they are intended to cover, and the dues 
must be imposed under the conditions of  equality laid down in 
the preceding Article, except that on certain routes, such dues 
may be reduced or even abolished on account of  differences in 
the cost of  supervision”.

24 Convention and Statute on Freedom of  Transit - Statute on 
Freedom of  Transit – Article 4. “The Contracting States un-
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For its part, article 5 of  the 1921 Barcelona Con-
vention refers to sovereign issues, as it allows the tran-
sit State to reject the transit of  goods which importa-
tion is prohibited, due reasons of  public health, securi-
ty, and precaution against diseases of  animals or plants, 
as well as to adopt the reasonable precautions to ensure 
that subjects and objects are really in transit and to pre-
vent the safety of  the routs and means of  communica-
tion being endangered. In the same way, the article states 
that the instrument does not affect the measures a State 
“may feel” called upon to take in pursuance of  interna-
tional obligations on particular kinds of  articles (drugs, 
arms, counterfeit products, etc.)25 

dertake to apply to traffic in transit on routes operated or ad-
ministered by the State or under concession, whatever may 
be the place of  departure or destination of  the traffic, tar-
iffs which, having regard to the conditions of  the traffic and 
to considerations of  commercial competition between routes, 
are reasonable as regards both their rates and the method of  
their application. These tariffs shall be so fixed as to facilitate 
international traffic as much as possible. No charges, facilities 
or restrictions shall depend, directly or indirectly, on the na-
tionality or ownership of  the vessel or other means of  trans-
port on which any part of  the complete journey has been or is 
to be accomplished”.

25 Convention and Statute on Freedom of  Transit - Statute on 
Freedom of  Transit – Article 5. “No Contracting State shall 
be bound by this Statute to afford transit for passengers who-
se admission into its territories is forbidden, or for goods of  a 
kind of  which the importation is prohibited, either on grounds 
of  public health or security, or as a precaution against diseases 
of  animals or plants.

 Each Contracting State shall be entitled to take reasonable pre-
cautions to ensure that persons, baggage and goods, particu-
larly goods which are the subject of  a monopoly, and also ves-
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The instrument contemplates at its article 6 a distinc-
tion toward its application with non-Contracting States. 
It sets the general rule that contracting States are not 
obliged to grant freedom of  transit to non-Contracting 
States, except when a valid reason is shown by one of  
another Contracting States on such transit.26 

sels, coaching and good stock and other means of  transport, 
are really in transit, as well as to ensure that passengers in 
transit are in a position to complete their journey, and to pre-
vent the safety of  the routes and means of  communication 
being endangered.

 Nothing in this Statute shall affect the measures which one of  
the Contracting States may feel called upon to take in pursuan-
ce of  general international Conventions to which it is a par-
ty, or which may be concluded hereafter, particularly Conven-
tions concluded under the auspices of  the League of  Nations, 
relating to the transit, export or import of  particular kinds of  
articles, such as opium or other dangerous drugs, arms or the 
produce of  fisheries, or in pursuance of  general Conventions 
intended to prevent any infringement of  industrial, literary or 
artistic property, or relating to false marks, false indications of  
origin, or other methods of  unfair competition.

 Any haulage service established as a monopoly on waterways 
used for transit must be so organised as not to hinder the tran-
sit of  vessels”

26 Convention and Statute on Freedom of  Transit - Statute on 
Freedom of  Transit – Article 6. “This Statute does not of  itself  
impose on any of  the Contracting States a fresh obligation to 
grant freedom of  transit to the nationals and their baggage, or 
to the flag of  a non-Contracting State, nor to the goods, nor to 
coaching and goods stock or other means of  transport coming 
or entering from, or leaving by, or destined for a non Contrac-
ting State, except when a valid reason is shown for such tran-
sit by one of  the other Contracting States concerned. It is un-
derstood that for the purposes of  this Article, goods in transit 
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On the other side, articles 7 and 8 of  the 1921 Bar-
celona Convention deal with “unusual circumstances”. 
In cases of  emergency, a Contracting State may deviate 
from the granting of  freedom of  transit27 and in times 
of  war the rights and duties of  belligerents and neu-
trals are not prescribed and the instrument shall conti-
nue in force in time of  war so far as such rights and du-
ties permit.28

Also, the 1921 Barcelona Convention states that it 
does not imply the withdrawal of  transit facilities agre-
ed or that can be agreed in the future between the Sta-
tes which are greater than those provided for in that ins-
trument.29

under the flag of  a Contracting State shall, if  no transhipment 
takes place, benefit by the advantages granted to that flag”.

27 Convention and Statute on Freedom of  Transit - Statute on 
Freedom of  Transit – Article 7. “The measures of  a general 
or particular character which a Contracting State is obliged to 
take in case of  an emergency affecting the safety of  the State 
or the vital interests of  the country may in exceptional cases, 
and for as short a period as possible, involve a deviation from 
the provisions of  the above Articles; it being understood that 
the principle of  freedom of  transit must be observed to the ut-
most possible extent”.

28 Convention and Statute on Freedom of  Transit - Statute on 
Freedom of  Transit – Article 8. “This Statute does not pres-
cribe the rights and duties of  belligerents and neutrals in time 
of  war. The Statute shall, however, continue in force in time of  
war so far as such rights and duties permit”.

29 Convention and Statute on Freedom of  Transit - Statute on 
Freedom of  Transit – Article 11. “This Statute does not en-
tail in any way the withdrawal of  facilities which are greater 
than those provided for in the Statute and have been granted, 
under conditions consistent with its principles, to traffic in 
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2. 1965 new York convenTion

The Conference of  Plenipotentiaries of  Transit Tra-
de of  Landlocked Countries was held in New York in 
1965. This meeting of  58 States, 23 of  which were LLS 
(landlocked States), examined a draft on transit trade 
of  landlocked States which had its origins in an initiati-
ve of  some Asian landlocked countries during the Mi-
nisterial Conference on Economic Cooperation in Asia 
of  the Economic Commission for Asia and the Far East 
(ECAFE) and was supported as a draft by African States 
in a UNCTAD meeting. Finally, the New York Transit 
Trade Conference adopted the Convention on the Tran-
sit Trade of  Land-locked States, which entered into for-
ce on June 9, 1967. (Uprety, 2006, pp. 66, 67, 69 and 71). 

The Convention enshrined eight principles, regarding 
topics such as recognition of  the right of  each land-loc-
ked State of  free access to the sea, identical rights, and 
identical treatment between vessels flying the flag of  
land-locked countries and vessels flying the flag of  coas-
tal States other than the territorial States, and the obliga-
tion to afford free and unrestricted transit to land-locked 
States by all States, based on reciprocity, in such a manner 
that they have free access to regional and international 
trade in all circumstances and for every type of  goods.30

transit across territory under the sovereignty or authority of  
a Contracting State. The Statute also entails no prohibitions 
of  such grant of  greater facilities in the future”.

30 Convention on Transit Trade of  Land-locked States. Pream-
ble. “The States Parties to the present Convention, (…) Reaffir-
ming, the following principles adopted by the United Nations 
Conference on Trade and Development with the understanding 
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With relation to the definition of  “traffic in transit” 
the Convention on Transit Trade of  Land-locked Sta-
tes indicates that, for such instrument, the term means 
“the passage of  goods including unaccompanied bagga-
ge across the territory of  a Contracting State between 
a land-locked State and the sea when the passage is a 

that these principles are interrelated and each principle should 
be construed in the context of  the other principles:

 Principle I

 The recognition of  the right of  each land-locked State of  free 
access to the sea is an essential principle for the expansion of  
international trade and economic development.

 Principle II

 In territorial and on internal waters, vessels flying the flag of  
land-locked countries should have identical rights and enjoy 
treatment identical to that enjoyed by vessels flying the flag of  
coastal States other than the territorial States.

 Principle III

 In order to enjoy the freedom of  the seas on equal terms with 
coastal States, States having no sea-coast should have free ac-
cess to the sea. To this end States situated between the sea and 
a State having no sea-coast shall by common agreement with 
the latter and in conformity with existing international con-
ventions accord to ships flying the flag of  that State treatment 
equal to that accorded to their own ships or to the ships of  any 
other State as regards access to seaports and the use of  such 
ports.

 Principle IV

 In order to promote fully the economic development of  the 
land-locked countries, the said countries should be afforded 
by all States, on the basis of  reciprocity, free and unrestricted 
transit, in such a manner that they have free access to regio-
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portion of  a complete journey which begins or termi-
nates within the territory of  that land-locked State and 

nal and international trade in all circumstances and for every 
type of  goods.

 Goods in transit should not be subject to any customs duty.

 Means of  transport in transit should not be subject to special 
taxes or charges higher than those levied for the use of  means 
of  transport of  the transit country.

 Principle V

 The State of  transit, while maintaining full sovereignty over 
its territory, shall have the right to take all indispensable mea-
sures to ensure that the exercise of  the right of  free and un-
restricted transit shall in no way infringe its legitimate inter-
ests of  any kind.

 Principle VI

 In order to accelerate the evolution of  a universal approach to 
the solution of  the special and particular problems of  trade 
and development of  land-locked countries in the different geo-
graphical areas, the conclusion of  regional and other interna-
tional agreements in this regard should be encouraged by all 
States.

 Principle VII

 The facilities and special rights accorded to land-locked coun-
tries in view of  their special geographical position are exclu-
ded form the operation of  the most-favoured-nation clause.

 Principle VIII

 The principles which govern the right of  free access to the 
sea of  the land-locked State shall in no way abrogate existing 
agreements between two or more contracting parties concer-
ning the problems, nor shall they raise an obstacle as regards 
the conclusions of  such agreements in the future, provided 
that the latter do not establish a regime which is less favoura-
ble than or opposed to the above-mentioned provisions”.
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which includes sea transport directly preceding or fo-
llowing such passage”.31 This definition is coherent with 
the trade-based approach of  the instrument, which is a 
clear distinction with the wider perspective of  the 1921 
Barcelona Convention. 

In this sense, the 1965 New York Convention states 
that freedom of  transit shall be granted for traffic in tran-
sit and means of  transport, that that the measures taken 
by the Contracting States for regulating and forwarding 
traffic across their territory shall facilitate traffic in tran-
sit on routes in use mutually acceptable for transit to the 
Contracting States concerned, and that no discrimina-
tion shall be exercised.32 Moreover, the instrument con-

31 Convention on Transit Trade of  Land-locked States. Article 
1. “Definitions For the purpose of  this Convention, (…) b. the 
term “traffic in transit” means the passage of  goods including 
unaccompanied baggage across the territory of  a Contracting 
State between a land-locked State and the sea when the passage 
is a portion of  a complete journey which begins or terminates 
within the territory of  that land-locked State and which 
includes sea transport directly preceding or following such 
passage. The trans-shipment, warehousing, breaking bulk, 
and change in the mode of  transport of  such goods as well 
as the assembly, disassembly or reassembly of  machinery and 
bulky goods shall not render the passage of  goods outside the 
definition of  “traffic in transit” provided that any such operation 
is undertaken solely for the convenience of  transportation.

 Nothing, in this paragraph shall be construed as imposing an 
obligation on any Contracting State to establish or permit the 
establishment of  permanent facilities on its territory for such 
assembly, disassembly or reassembly”.

32 Convention on Transit Trade of  Land-locked States. Article 
2. “1. Freedom of  transit shall be granted under the terms of  
this Convention for traffic in transit and means of  transport. 
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templates that the rules governing the use of  means of  
transport during the transit shall be established by com-
mand agreement among the Contracting States concer-
ned, by multilateral international conventions applicable 
to such parties33 and that passage of  persons whose mo-
vement is necessary for traffic in transit must be autho-
rized within the territory of  the Contracting States by 
them per its laws and regulations.34

Most of  the provisions of  the Convention derive from 
the 1921 Barcelona Convention and some of  them are 
identical. However, as Uprety notes, what distinguishes 
the 1965 New York Convention from the 1921 Barcelo-

Subject to the other provisions of  this Convention, the mea-
sures taken by Contracting States for regulating and forward-
ing traffic across their territory shall facilitate traffic in tran-
sit on routes in use mutually acceptable for transit to the Con-
tracting States concerned. Consistent with the terms of  this 
Convention, no discrimination shall be exercised which is based 
on the place of  origin, departure, entry, exit or destination or 
any circumstances relating to the ownership of  the goods or 
the ownership, place of  registration or flag of  vessels, land ve-
hicles or other means of  transport used”.

33 Convention on Transit Trade of  Land-locked States. Article 2. 
“2. The rules governing the use of  means of  transport, when 
they pass across part or the whole of  the territory of  another 
Contracting State, shall be established by command agreement 
among the Contracting States concerned, with due regard to 
the multilateral international conventions to which these States 
are parties”.

34 Convention on Transit Trade of  Land-locked States. Article 2. 
“3. Each Contracting State shall authorize, in accordance with 
its laws, rules and regulations, the passage across or access to 
its territory of  persons whose movement is necessary for traffic 
in transit”.
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na Convention is its specificity, as it deals with LLS ac-
cess to and from the sea (Uprety, 2006, p. 73). According 
to this author, this instrument is the first multilateral 
agreement on the specific problems of  transit, although 
it does not contain any significant innovation, and has 
two advantages: it shows the enforceable rules for tran-
sit rights of  landlocked States can be indeed be formula-
ted in the framework of  a multilateral convention inten-
ded to be universal in scope and it served as a basis for 
negotiations on the question of  the transit of  such Sta-
tes in the negotiations of  the United Nations Conven-
tion on the Law of  the Seas (Uprety, 2006, p. 74 and 75).

3. unclos

The United Nations Convention on the Law of  the Seas 
(UNCLOS) is considered, as Treves points it out, the 
“constitution of  the oceans” and it “represents the result 
of  an unprecedented, and so far never replicated, effort 
at codification and progressive development of  interna-
tional law” (Treves, 2008).

In Section 2 of  its Part III, the UNCLOS deals with 
the “transit passage”. Nonetheless, the right comprehen-
ded by this figure, the right of  transit passage, differs 
from the freedom of  transit as it applies to straits which 
are used for international navigation between one part of  
the high seas or an exclusive economic zone and another 
part of  the high seas or an exclusive economic zone.35

35 UNCLOS. Article 37. “Scope of  this section. This section 
applies to straits which are used for international navigation 
between one part of  the high seas or an exclusive economic 
zone and another part of  the high seas or an exclusive econo-
mic zone”.
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The UNCLOS addresses the issue of  the freedom of  
transit in its Part X, where it is enshrined together with 
the right of  access of  land-locked States to and from 
the sea. 

In this sense, the UNCLOS provides important defi-
nitions. Indeed, besides “land-locked State”, “transit Sta-
te” and “means of  transport”, the instrument reflects 
the definition of  “transit in traffic” given by the GATT 
with the difference that it expands the scope to the tran-
sit of  persons and not just goods, baggage and means 
of  transport.36 

About the freedom of  transit within UNCLOS, article 
125 is a key provision to understand the scope and effects 
of  such a figure. The mentioned article grants land-loc-
ked States the right of  access to and from the sea to exer-
cise the rights provided for the Convention (which inclu-
des those relating to the freedom of  the high seas and 
the common heritage of  mankind). On this point, free-
dom of  transit through the territory of  transit States 
by all means of  transport is provided to the exercise of  
land-locked States, to accomplish the objective of  access 
to and from the sea.37 Therefore, the freedom of  transit 

36 UNCLOS. Article 124. “Use of  terms. 1. For the purposes of  
this Convention: (c) “traffic in transit” means transit of  persons, 
baggage, goods and means of  transport across the territory of  
one or more transit States, when the passage across such terri-
tory, with or without trans-shipment, warehousing, breaking 
bulk or change in the mode of  transport, is only a portion of  
a complete journey which begins or terminates within the te-
rritory of  the land-locked State”.

37 UNCLOS. Article 125. “Right of  access to and from the sea 
and freedom of  transit. 1. Land-locked States shall have the 
right of  access to and from the sea for the purpose of  exerci-
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within UNCLOS can be seen as a mean for land-locked 
States towards the end of  their right of  access to the sea.

Moreover, art. 125 states that the terms and moda-
lities for exercising freedom of  transit shall be agreed 
between the land-locked States and transit States con-
cerned through bilateral, subregional, or regional agre-
ements. It also grants transit states the right to take all 
measures necessary to ensure that the rights and facili-
ties provided for land-locked States shall in no way in-
fringe their legitimate interests.38

In the same way, the UNCLOS considers the principle 
provided by the GATT that traffic in transit shall not be 
subject to charges other than the levied for specific ser-
vices rendered in connection with such traffic. This rule 
is expanded in UNCLOS to means of  transport in tran-
sit and other facilities provided for and used by land-loc-
ked States.39 Equally, the UNCLOS extends the principle 

sing the rights provided for in this Convention including tho-
se relating to the freedom of  the high seas and the common 
heritage of  mankind. To this end, land-locked States shall en-
joy freedom”.

38 UNCLOS. Article 125. “Right of  access to and from the sea 
and freedom of  transit: (…) 2. The terms and modalities for 
exercising freedom of  transit shall be agreed between the 
land-locked States and transit States concerned through bilat-
eral, subregional or regional agreements. 3. Transit States, in 
the exercise of  their full sovereignty over their territory, shall 
have the right to take all measures necessary to ensure that the 
rights and facilities provided for in this Part for land-locked 
States shall in no way infringe their legitimate interests”.

39 UNCLOS. Article 127. “Customs duties, taxes and other char-
ges. 1. Traffic in transit shall not be subject to any customs du-
ties, taxes or other charges except charges levied for specific 
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regarding the duty of  transit States to adopt all appro-
priate measures in order to avoid delays, as it considers 
also “other difficulties of  a technical nature in traffic in 
transit”, and that in cases of  the existence of  such delays 
or difficulties, the competent authorities of  the transit 
States and land-locked States concerned shall cooperate 
towards their expeditious elimination.40

On the other side, differently as contemplated within 
the GATT framework, the UNCLOS excludes the appli-
cation of  the most-favoured-nation clause to such ins-
trument and special agreements on the exercise of  the 
right of  access to and from the sea, establishing rights 
and facilities on account of  the special geographical po-
sition of  land-locked States.41 However, the instrument 

services rendered in connection with such traffic. 2. Means of  
transport in transit and other facilities provided for and used 
by land-locked States shall not be subject to taxes or charges 
higher than those levied for the use of  means of  transport of  
the transit State”.

40 UNCLOS. Article 130. “Measures to avoid or eliminate delays 
or other difficulties of  a technical nature in traffic in transit. 
Transit States shall take all appropriate measures to avoid de-
lays or other difficulties of  a technical nature in traffic in tran-
sit. 2. Should such delays or difficulties occur, the competent 
authorities of  the transit States and land-locked States con-
cerned shall cooperate towards their expeditious elimination”.

41 UNCLOS. Article 126. “Exclusion of  application of  the most-
favoured-nation clause. The provisions of  this Convention, as 
well as special agreements relating to the exercise of  the right 
of  access to and from the sea, establishing rights and facilities 
on account of  the special geographical position of  land-locked 
States, are excluded from the application of  the most-favoured-
nation clause”.
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sets the principle of  equal treatment in maritime ports 
between ships of  land-locked States and other States.42

Furthermore, the UNCLOS includes provisions re-
garding the possibility of  agreements on free zones and 
other costume facilities for the transit on traffic to and 
from land-locked States,43 as well as on cooperation in 
the construction and improvement of  means of  trans-
port to give effect to such transit.44

Lastly, the UNCLOS express that it does not imply 
the withdrawal of  transit facilities agreed or that can be 
agreed in the future between the States which are grea-
ter than those provided for in that instrument.45

42 UNCLOS. Article 131. “Equal treatment in maritime port. Ships 
flying the flag of  land-locked States shall enjoy treatment equal 
to that accorded to other foreign ships in maritime ports. Ships 
flying the flag of  land-locked States shall enjoy treatment equal 
to that accorded to other foreign ships in maritime ports”.

43 UNCLOS. Article 126. “Free zones and other customs facilities. 
For the convenience of  traffic in transit, free zones or other 
customs facilities may be provided at the ports of  entry and 
exit in the transit States, by agreement between those States 
and the land-locked States”.

44 UNCLOS. Article 129. “Cooperation in the construction and 
improvement of  means of  transport. Where there are no means 
of  transport in transit States to give effect to the freedom of  
transit or where the existing means, including the port insta-
llations and equipment, are inadequate in any respect, the tran-
sit States and land-locked States concerned may cooperate in 
constructing or improving them”.

45 UNCLOS Article 132. “Grant of  greater transit facilities This 
Convention does not entail in any way the withdrawal of  tran-
sit facilities which are greater than those provided for in this 
Convention and which are agreed between States Parties to 
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4. wTo

i. GATT

The General Agreement on Tariffs and Trade (GATT) 
of  the World Trade Organization (WTO) provides for 
freedom of  transit in its Article V. 

The first paragraph contains a definition of  “traffic 
in transit”, as that term refers to the traffic of  goods, in-
cluding baggage, and means of  transport across the te-
rritory of  a contracting party when the passage across 
such territory, with or without trans-shipment, warehou-
sing, breaking bulk, or change in the mode of  transport, 
is only a portion of  a complete journey beginning and 
terminating beyond the frontier of  the contracting par-
ty across whose territory the traffic passes.46 

The second paragraph grants the freedom of  transit 
for the traffic in transit and links it with the condition 
that the transit shall be made through routes most con-
venient for international transit. Moreover, the provision 
includes a non-discrimination clause regarding the flag 
of  vessels, the place of  origin, departure, entry, exit, des-

this Convention or granted by a State Party. This Conven-
tion also does not preclude such grant of  greater facilities in 
the future”.

46 GATT: Art. V. “Freedom of  Transit. 1. Goods (including bag-
gage), and also vessels and other means of  transport, shall be 
deemed to be in transit across the territory of  a contracting 
party when the passage across such territory, with or without 
trans-shipment, warehousing, breaking bulk, or change in the 
mode of  transport, is only a portion of  a complete journey be-
ginning and terminating beyond the frontier of  the contrac-
ting party across whose territory the traffic passes. Traffic of  
this nature is termed in this article ‘traffic in transit’”.
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tination or on any circumstances related to the owners-
hip of  goods or the means of  transport.47

The third paragraph contemplates the right of  the 
contracting parties to require that traffic in transit 
through its territory be entered at the proper custom 
house. Nevertheless, it also regulates that, excluding ca-
ses of  failure to comply with applicable customs laws and 
regulation, such traffic shall not be subject to any unne-
cessary delays or restrictions as well as shall be exempt 
from customs and transit duties or other charges impo-
sed regarding transit, except from those charges related 
to transportation or administrative expenses entailed by 
transit or with the cost of  services rendered.48 Further-
more, the following paragraph provides for reasonability 
on the imposition of  the mentioned charges and regula-

47 GATT: Art. V:2. “There shall be freedom of  transit through 
the territory of  each contracting party, via the routes most 
convenient for international transit, for traffic in transit to or 
from the territory of  other contracting parties. No distinction 
shall be made which is based on the flag of  vessels, the place 
of  origin, departure, entry, exit or destination, or on any cir-
cumstances relating to the ownership of  goods, of  vessels or 
of  other means of  transport”.

48 GATT: Art. V:3. “Any contracting party may require that traf-
fic in transit through its territory be entered at the proper cus-
tom house, but, except in cases of  failure to comply with appli-
cable customs laws and regulations, such traffic coming from 
or going to the territory of  other contracting parties shall not 
be subject to any unnecessary delays or restrictions and shall 
be exempt from customs duties and from all transit duties or 
other charges imposed in respect of  transit, except charges 
for transportation or those commensurate with administrative 
expenses entailed by transit or with the cost of  services ren-
dered”.
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tions on traffic in transit, considering also the conditions 
of  the traffic.49 For its, part, the fifth paragraph implies 
the application of  the principle of  most favored nation, 
one of  the most relevant principles within the WTO 
framework, to the specific context of  traffic in transit.50 

On the other side, the sixth paragraph obligates con-
tracting parties to give goods that have been in tran-
sit through the territory of  the other contracting par-
ty a treatment no less favourable than that in case that 
such transit in traffic would not occur. Yet, the provision 
upholds the rights of  the contracting parties regarding 
requirements of  direct consignment existing on the date 
of  the GATT.51

49 GATT: Art. V:4. “All charges and regulations imposed by con-
tracting parties on traffic in transit to or from the territories 
of  other contracting parties shall be reasonable, having regard 
to the conditions of  the traffic”.

50 GATT: Art. V:5. “With respect to all charges, regulations and 
formalities in connection with transit, each contracting party 
shall accord to traffic in transit to or from the territory of  any 
other contracting party treatment no less favourable than the 
treatment accorded to traffic in transit to or from any third 
country”.

51 GATT: Art. V:6. “Each contracting party shall accord to pro-
ducts which have been in transit through the territory of  any 
other contracting party treatment no less favourable than that 
which would have been accorded to such products had they 
been transported from their place of  origin to their destina-
tion without going through the territory of  such other con-
tracting party. Any contracting party shall, however, be free to 
maintain its requirements of  direct consignment existing on 
the date of  this Agreement, in respect of  any goods in regard 
to which such direct consignment is a requisite condition of  
eligibility for entry of  the goods at preferential rates of  duty 
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The last paragraph of  the article excludes the appli-
cation of  its provisions to the operation of  aircraft in 
transit but maintained that application to air transit of  
goods.52 

ii. TFA

The institution of  freedom of  transit and the concepts 
derived from it have importance within the Trade Faci-
litation Agreement (TFA). As results of  the reading of  
its preamble,53 this instrument is viewed with the purpo-
se of  clarifying and improving relevant aspects of  Ar-
ticles V, VIII54 and X55 of  the GATT to further expedi-

or has relation to the contracting party’s prescribed method 
of  valuation for duty purposes”.

52 GATT: Art. V:7. “The provisions of  this Article shall not apply 
to the operation of  aircraft in transit, but shall apply to air tran-
sit of  goods (including baggage)”.

53 Agreement on Trade Facilitation. Preamble. “Member (…) 
Desiring to clarify and improve relevant aspects of  Articles V, 
VIII and X of  the GATT 1994 with a view to further expedi-
ting the movement, release and clearance of  goods, including 
goods in transit”.

54 Article VIII of  the GATT deals with “Fees and Formalities 
connected with Importation and Exportation” and contains 
the general rule that all fees and charges of  whatever char-
acter related to importation or exportation shall be limited in 
amount to the approximate cost of  services rendered and shall 
not represent indirect protection to domestic products or tax-
ation of  imports or exports for fiscal purposes.

55 Article X of  the GATT refers to “Publication and Adminis-
tration of  Trade Regulations” and provides to the contract-
ing parties the obligation to publish promptly and adequately 
its effective laws, regulations, judicial decisions, and adminis-
trative rulings of  general application related to trade issues.
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ting the movement, release and clearance of  goods, in-
cluding goods in transit.

In this sense, the TFA contains several rules and prin-
ciples for contracting parties regarding issues like publi-
cation and availability of  information, procedures, and 
cooperation on trade among them. Within the covered 
subjects is the transit of  goods, as a lot of  the provisions 
of  the instrument refer to that figure.

For instance, the obligation established in paragra-
ph 1.1 of  Article 1 of  the TFA of  publishing promptly 
information in a non-discriminatory and easily accessi-
ble manner in order to enable governments, traders, and 
other interested parties to become acquainted with them 
implies procedures for transit (including port, airport, 
and other entry-point procedures), required forms and 
documents; fees and charges imposed by or for govern-
mental agencies on or in connection with transit; restric-
tions or prohibitions on transit; penalty provisions for 
breaches of  transit formalities; and agreements or parts 
thereof  with any country or countries relating to transit.

A key element of  the TFA is Article 11, which is de-
dicated to the freedom of  transit. The first paragraph of  
this article provides that regulations or formalities rela-
ted to traffic in transit imposed by a Member shall not 
be maintained if  the circumstances or objectives giving 
rise to their adoption no longer exist or if  the changed 
circumstances or objectives can be addressed in a rea-
sonably available less trade-restrictive manner, nor be 
applied in a manner that would constitute a disguised 
restriction on traffic in transit.56 

56 TFA. Article 11:1. “Any regulations or formalities in connec-
tion with traffic in transit imposed by a Member shall not be: 
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The second paragraph of  Article 11 of  TFA is linked 
with the third paragraph of  Article V of  the GATT be-
cause it provides for charges for transportation or tho-
se commensurate with administrative expenses entailed 
by transit or with the cost of  services rendered as the 
only exception upon collection of  any fees or charges 
imposed in respect of  transit.57 Similarly, the fourth pa-
ragraph of  Article 11 of  TFA refers to the obligation 
of  the contracting parties to give goods that have been 
in transit trough the territory of  another contracting 
party a treatment no less favorable than that in case that 
such transit in traffic would not occur, which is provided 
by the GATT in the sixth paragraph of  its Article V.58

The third paragraph of  Article 11 of  TFA forbids 
members to seek, take, or maintain any voluntary res-
traints or any other similar measures on traffic in tran-
sit. Such rule is without prejudice to existing and futu-
re national regulations, bilateral or multilateral arran-

(a) maintained if  the circumstances or objectives giving rise 
to their adoption no longer exist or if  the changed circum-
stances or objectives can be addressed in a reasonably availa-
ble less trade-restrictive manner; (b) applied in a manner that 
would constitute a disguised restriction on traffic in transit”.

57 TFA. Article 11:2. “Traffic in transit shall not be conditioned 
upon collection of  any fees or charges imposed in respect of  
transit, except the charges for transportation or those com-
mensurate with administrative expenses entailed by transit or 
with the cost of  services rendered”.

58 TFA. Article 11:4. “Each Member shall accord to products 
which will be in transit through the territory of  any other 
Member treatment no less favourable than that which would 
be accorded to such products if  they were being transported 
from their place of  origin to their destination without going 
through the territory of  such other Member”.
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gements related to regulating transport whenever they 
are in accordance with WTO rules.59

The rest of  Article 11 of  TFA involves rules and pro-
cedures regarding freedom of  transit, especially about 
practical aspects of  that freedom, which are not expressly 
contemplated by the GATT. Some of  these provisions are 
relevant procedural provisions, such as the rule indicated 
by the sixth paragraph that formalities, documentation 
requirements, and customs controls related to traffic in 
transit shall not be more burdensome than necessary for 
the identification of  the goods and to ensure fulfillment 
of  transit requirements.60

Furthermore, the Article incorporates other obliga-
tions to contracting parties where the traffic in transit 
is made. For example, goods in transit shall not be sub-
ject to any customs charges nor unnecessary delays or 
restrictions until they conclude their transit at the point 
of  destination within the member’s territory,61 nor shall 

59 TFA. Article 11:3. “Members shall not seek, take, or maintain 
any voluntary restraints or any other similar measures on tra-
ffic in transit. This is without prejudice to existing and futu-
re national regulations, bilateral or multilateral arrangements 
related to regulating transport, consistent with WTO rules”.

60 TFA. Article 11:6. “Formalities, documentation requirements, 
and customs controls in connection with traffic in transit shall 
not be more burdensome than necessary to: (a) identify the 
goods; and (b) ensure fulfilment of  transit requirements”.

61 TFA. Article 11:7. “Once goods have been put under a transit 
procedure and have been authorized to proceed from the point 
of  origination in a Member’s territory, they will not be sub-
ject to any customs charges nor unnecessary delays or restric-
tions until they conclude their transit at the point of  destina-
tion within the Member’s territory”.
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be subject to the application of  technical regulations and 
conformity assessment procedures within the meaning 
of  the Agreement on Technical Barriers to Trade.62 In 
the same way, the mentioned members are obligated to 
allow and provide for advance filing and processing of  
transit documentation and data prior to the arrival of  
goods,63 as well as to terminate the transit operation if  
transit requirements have been met, through its customs 
office where the goods in transits exit its territory once 
they reach there.64 

In the same line, the TFA allows to member the pos-
sibility to require a guarantee for traffic in transit, aimed 
to ensure that requirements arising from such traffic in 
transit are fulfilled65 and that must discharged without 
delay as soon as such member has determined that those 

62 TFA. Article 11:8. “Members shall not apply technical regula-
tions and conformity assessment procedures within the mean-
ing of  the Agreement on Technical Barriers to Trade to goods 
in transit”.

63 TFA. Article 11:9. “Members shall allow and provide for ad-
vance filing and processing of  transit documentation and data 
prior to the arrival of  goods”.

64 TFA. Article 11:10. “Once traffic in transit has reached the cus-
toms office where it exits the territory of  a Member, that offi-
ce shall promptly terminate the transit operation if  transit re-
quirements have been met”.

65 TFA. Article 11:11. “Where a Member requires a guarantee in 
the form of  a surety, deposit or other appropriate monetary or 
non-monetary instrument for traffic in transit, such guaran-
tee shall be limited to ensuring that requirements arising from 
such traffic in transit are fulfilled”.
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requirement were satisfied.66 The instrument also com-
pels members to allow comprehensive guarantees67 as 
well as to make publicly available the relevant informa-
tion regarding the guarantee.68 The fifteenth paragraph, 
for its part, states that in cases when compliance with 
customs regulations cannot be ensured through guaran-
tees or in circumstances of  high risks, the member may 
require the use of  customs convoys or customs escorts 
for traffic in transit.69

Lastly, Article 11 compels members to seek coopera-
tion and coordination among them to enhance freedom 
of  transit70 as well as to appoint a national transit coor-

66 TFA. Article 11:12. “Once the Member has determined that its 
transit requirements have been satisfied, the guarantee shall be 
discharged without delay”.

67 TFA. Article 11:13. “Each Member shall, in a manner consis-
tent with its laws and regulations, allow comprehensive guaran-
tees which include multiple transactions for same operators or 
renewal of  guarantees without discharge for subsequent con-
signments”.

68 TFA. Article 11:14. “Each Member shall make publicly available 
the relevant information it uses to set the guarantee, including 
single transaction and, where applicable, multiple transaction 
guarantee”.

69 TFA. Article 11:15. “Each Member may require the use of  cus-
toms convoys or customs escorts for traffic in transit only in 
circumstances presenting high risks or when compliance with 
customs laws and regulations cannot be ensured through the 
use of  guarantees. General rules applicable to customs con-
voys or customs escorts shall be published in accordance with 
Article 1”.

70 TFA. Article 11:16. “Members shall endeavour to cooperate and 
coordinate with one another with a view to enhancing freedom 
of  transit. Such cooperation and coordination may include, but 



76

AvAilAble legAl mechAnisms for PArAguAy...

dinator to address all enquiries and proposals by other 
members on transit operations.71

5. aladi

The Treaty of  Montevideo of  1980 established the Latin 
American Integration Association (ALADI, in its Spa-
nish acronym). It is an organization that implies a pro-
cess of  integration towards the promotion of  harmo-
nic and balanced social and economic development of  
the region, which has as a long-term objective the gra-
dual and progressive establishment of  a common Latin 
American market.72

is not limited to, an understanding on: (a) charges; (b) forma-
lities and legal requirements; and (c) the practical operation 
of  transit regimes”.

71 TFA. Article 11:17. “Each Member shall endeavour to appoint 
a national transit coordinator to which all enquiries and pro-
posals by other Members relating to the good functioning of  
transit operations can be addressed”.

72 1980 Montevideo Treaty. Article 1. “Through this treaty, the 
Contracting Parties prosecute the process of  integration gea-
red to promote the harmonic and balanced social and economic 
development of  the region and, to that effect, they institute the 
Latin American Integration Association (hereinafter, the “As-
sociation”), which is based in the city of  Montevideo, Oriental 
Republic of  Uruguay. This process will have as a long-term 
objective the establishment, gradually and progressively, of  a 
common Latin American market”. Original text: Por el pre-
sente Tratado las Partes Contratantes prosiguen el proceso de 
integración encaminado a promover el desarrollo económico 
- social, armónico y equilibrado de la región y, para ese efecto 
instituyen la Asociación Latinoamericana de Integración (en 
adelante denominada “Asociación”), cuya sede es la ciudad de 
Montevideo, República Oriental del Uruguay. Dicho proceso 
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In this sense, the mentioned instrument states in its 
article 51 that imported or exported goods of  member 
countries shall enjoy freedom of  transit within the te-
rritory of  the others members and that they will be sub-
ject exclusively to the payment of  fees that are normally 
applied for the provision of  services.73

i. Paraguay - Paraná Waterway Agreement

In 1992, the countries of  the Plata Basin, Argentina, Bo-
livia, Brazil, Paraguay, and Uruguay signed the Agree-
ment on the Fluvial Transport through the Paraguay - 
Paraná Waterway, an instrument also known as the Trea-
ty of  Santa Cruz de la Sierra, due to the name of  the 
Bolivian city where it was subscribed. This agreement, 
as well as its seven additional protocols and its fourteen 
regulations, are framed under the 1980 Treaty of  Mon-
tevideo (Acuerdo de la Hidrovía Paraguay - Paraná [Pa-
raguay - Paraná Waterway Agreement], 1992).

In Article 9, the 1992 Treaty of  Santa Cruz de la Sie-
rra recognizes freedom of  transit of  vessels, goods, and 
people of  the Signatory States through the waterway 
Paraguay - Paraná, and allowing just fees and charges 
for services rendered. Equally, the provision recognizes 
also the freedom of  transference of  shipment, unloa-
ding, transshipment, and deposit in all the facilities pre-

tendrá como objetivo a largo plazo el establecimiento, en for-
ma gradual y progresiva, de un mercado común latinoameri-
cano (translation by the author).

73 1980 Montevideo Treaty. Article 53. Original text: Los produc-
tos importados o exportados por un país miembro gozarán de liber-
tad de tránsito dentro del territorio de los demás países miembros y 
estarán sujetos exclusivamente al pago de las tasas normalmente apli-
cables a las prestaciones de servicios (translation by the author).
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pared to such effect, forbidding any kind of  discrimina-
tion due to the place of  origin, the points of  departure, 
entry, exit, and destination or on any circumstances re-
lated to the ownership of  goods and vessels or the na-
tionality of  the people.74

Moreover, the First Protocol of  the Santa Cruz de 
la Sierra Agreement, which deals with custom matters, 
applies also to the transport of  goods between the Sig-
natories States that goes or come from third countries 
that are not Parties of  the instrument,75 but it also gives 
the term “transit” a broader definition than other agre-
ements, such as the GATT, which specifies it to a passa-
ge through a territory that is not origin nor destiny of  
the goods in issue. In this sense, the First Protocol defi-
nes “international custom transit” as “the regimen under 
which the goods under custom control are transported 

74 Agreement on the Fluvial Transport through the Paraguay - 
Paraná Waterway. Original text. Artículo 9. Se reconoce la liber-
tad de tránsito por la Hidrovía de las embarcaciones, bienes y perso-
nas de los países signatarios y sólo podrá cobrarse la tasa retributiva 
de los servicios efectivamente prestados a los mismos. Igualmente se 
reconoce entre los países signatarios, la libertad de transferencia de 
carga, alije, transbordo y depósito de mercancías en todas las insta-
laciones habilitadas a dichos efectos, no pudiéndose realizar discri-
minación alguna a causa del origen de la carga de los puntos de par-
tida, de entrada, de salida o de destino o de cualquier circunstancia 
relativa a la propiedad de las mercancías, de las embarcaciones o de 
la nacionalidad de las personas (translation by the author).

75 First Protocol of  the Agreement on the Fluvial Transport 
through the Paraguay - Paraná Waterway. Original text: “Ar-
tículo 2. (…) Los términos de este Protocolo son aplicables al 
transporte de mercancías entre los países signatarios y al pro-
veniente o destinado a terceros países que no sean parte en el 
mismo” (translation by the author).
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from a custom house in the same operation to another 
through one or more national borders”.76

Nevertheless, the First Protocol adopts the principle 
of  “fees for rendered services only” contemplated in the 
Santa Cruz de la Sierra Agreement, as it indicates that 
goods transported under its application shall not be sub-
ject to required charges to export or import during the 
transit operation, except de payment of  fees for rende-
red services.77 Furthermore, the mentioned instrument 
contains provisions regarding technical conditions requi-
red for means of  transport, custom seals, declarations on 
goods and liability, guarantees, and custom formalities. 

ii. ATIT

On January 1, 1990, the States members signed the Agre-
ement on International Land Transport (ATIT, in its 
Spanish acronym), which is applied to the international 
land transport between the signatory countries, both in 

76 First Protocol of  the Agreement on the Fluvial Transport 
through the Paraguay - Paraná Waterway. Original text: “Artí-
culo 1. A los fines del presente Protocolo, se entiende por: Trán-
sito aduanero internacional: Régimen bajo el cual las mercan-
cías sujetas a control aduanero son transportadas de un recinto 
aduanero a otro en una misma operación, en el curso de la cual 
se cruzan una o varias fronteras” (translation by the author).

77 First Protocol of  the Agreement on the Fluvial Transport 
through the Paraguay - Paraná Waterway. Original text: “Ar-
tículo 4 - Las mercancías transportadas en tránsito aduanero 
internacional al amparo del presente Protocolo, no estarán su-
jetas al pago de gravámenes a la importación o a la exportación 
eventualmente exigibles mientras dure la operación de tránsi-
to, con excepción del pago de tasas por servicios efectivamen-
te prestados” (translation by the author).
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direct transport or in transit to a third country.78 As hap-
pens with the Paraguay – Paraná Waterway Agreement, 
the ATIT is framed within the 1980 Treaty of  Monte-
video (ALADI, n.d.-d).

In this sense, the ATIT contains several provisions in 
order to make operational the transit of  land transport, 
like the that each signatory State will grant the original 
and complementary permits to carry out the transport 
bilaterally or in transit within the limits of  its territory, 
according to requirements, terms of  validity and condi-
tions indicated by the instrument.79

6. mercosur

The “Southern Common Market” (MERCOSUR, in its 
Spanish acronym) is an integration process established 
by the Treaty of  Asunción of  1991 between Argentina, 
Brazil, Paraguay, and Uruguay. Venezuela joined the bloc 
in 2013 but was later suspended in 2016.

According to the mentioned Treaty, one of  the ob-
jectives of  the common market established implies the 
free movement of  goods, services, and productive factors 
between countries, through the elimination of  customs 

78 ATIT. Article 1. Original text: “Los términos de este Acuer-
do se aplicarán al transporte internacional terrestre entre los 
países signatarios, tanto en transporte directo de un país a otro 
como en tránsito a un tercer país” (translation by the author).

79 ATIT. Article 21. Original text: “Cada país signatario otorga-
rá los permisos originarios y complementarios para la realiza-
ción del transporte bilateral o en tránsito dentro de los límites 
de su territorio. Las exigencias, términos de validez y condi-
ciones de estos permisos serán los que se indican en las dispo-
siciones del presente Acuerdo”. (translation by the author).
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duties and non-tariff  restrictions on the movement of  
goods and any other measure to the same effect.80 

Decision CMC Nº 19/11

Although the freedom of  transit was not expressly con-
sidered in the foundation instruments of  MERCOSUR, 
in 2011 the “Council of  the Common Market”, one of  
the bodies of  the bloc with decision-making capacities, 
issued the Decision CMC Nº 19/11, entitled “Freedom 
of  Transit”. This decision was the result of  the interest 
of  Paraguay towards a proposal regarding the transit of  
goods, with special consideration to LLS (Interamerican 
Bank of  Development, 2011, p. 91).81 

In its considerations, the Decision CMC Nº 19/11 
refers to the necessity of  generating common instru-
ments that grants the smooth flow of  trade due to the 
recognition made to freedom of  transit within the fra-
mework of  the ALADI, as well as the special attention 
that the treatment of  such figure, particularly for arti-

80 Article 1 of  the Treaty of  Asuncion. Original text: (…) Este 
Mercado Común implica: La libre circulación de bienes, servicios y 
factores productivos entre los países, a través, entre otros, de la elimi-
nación de los derechos aduaneros y restricciones no arancelarias a la 
circulación de mercaderías y de cualquier otra medida equivalente… 
(translation by the author). 

81 Original text: En el marco de la reunión de Coordinadores Nacio-
nales del GMC celebrada en febrero de 2011, Paraguay adelantó su 
interés en avanzar en una propuesta en relación con el libre tránsito 
de bienes, con especial consideración para los países sin litoral marí-
timo. (translation by the author).
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cle V of  GATT, has received since the negotiations in-
side the WTO.82 

The decision in issue indicates that goods, as well as 
the Member States fluvial and land means of  transport, 
will enjoy the freedom of  transit within the territory of  
the other Member States, in accordance with national le-
gislation and without prejudice of  the article 50 of  the 
Montevideo Treaty of  1980.8384 The rule excludes its 
application on the maritime and air transports.85

The second article of  the Decision CMC Nº 19/11 
contains a similar, yet more simplified, definition of  “tran-
sit” provided in the GATT, in the sense that is conside-
red so the goods and means of  land and fluvial trans-
port through the territory of  a Member State, when 
the passage through such territory is only a portion of  
a complete journey beginning and terminating beyond 

82 MERCOSUR Decision CMC Nº 19/11. Original text: LIBER-
TAD DE TRÁNSITO (…) CONSIDERANDO: Que en el marco 
de la ALADI se ha reconocido la libertad de tránsito y que ello con-
lleva la necesidad de generar instrumentos comunes que garanticen la 
fluidez del comercio (…) Que el tratamiento de la temática de la li-
bertad de tránsito, en particular lo relativo al artículo V del GATT, 
ha recibido especial atención a partir de las negociaciones en el mar-
co de la Organización Mundial del Comercio (translation by the 
author).

83 MERCOSUR Decision CMC Nº 19/11. Article 1 (translation 
by the author).

84 Article 50 of  the 1980 Montevideo Treaty deals with the ex-
ceptions of  the application of  the instrument in circumstanc-
es such as the protection of  public morality and the applica-
tion of  security laws and regulations.

85 MERCOSUR Decision CMC Nº 19/11. Article 8 (translation 
by the author).
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the frontier of  the contracting party across whose terri-
tory the traffic passes. Thus, “transit in traffic” is consi-
dered such type of  transit.86 

Between its Articles 3 and 7, the Decision CMC Nº 
19/11 contemplates relevant substantive rules regar-
ding freedom of  transit. The first sets than to distinc-
tion shall be made based on the flag of  the fluvial ves-
sels, the place of  origin, the points of  departure, entry, 
exit or destination or on any circumstances related to 
the ownership of  goods or the means of  land and flu-
vial transport.87 This disposition is based on the second 
paragraph of  Article V of  the GATT.

Equally, Article 4 of  the Decision CMC Nº 19/11 con-
templates the right of  the contracting parties to requi-
re that traffic in transit through its territory be entered 
at the proper custom house, as the first sentence of  the 
third paragraph of  Article V of  the GATT contempla-
tes, but it also expresses that such traffic will be subject 
to the penalties for inobservance of  applicable custom 
laws and regulations.88

For its part, Article 5 states that the Member States 
will give to traffic in transit from the territory of  other 
Member States or destined to it a treatment non less fa-
vorable, in terms of  cargos, regulations, and formalities 
related to transit that the one granted to the traffic of  

86 MERCOSUR Decision CMC Nº 19/11. Article 2 (translation 
by the author).

87 MERCOSUR Decision CMC Nº 19/11. Article 3 (translation 
by the author).

88 MERCOSUR Decision CMC Nº 19/11. Article 4 (translation 
by the author).



84

AvAilAble legAl mechAnisms for PArAguAy...

merchandises from a non-MERCOSUR State or desti-
ned to it.89 

On the other hand, Decision CMC Nº 19/11 on its 
Article 6 declares that it does not exempt Member Sta-
tes from the application of  other agreements and ins-
truments between them or concerning third States. It 
mentions, in that sense, the instruments within the fra-
mework of  WTO, ALADI, ATIT, and the Paraguay-Pa-
raná Waterway Agreement.90

Moreover, the decision included a particularity regar-
ding the fluvial vessels, as it mentions that the legisla-
tions related to cabotage and, whereas relevant, the dis-
posals of  the State Member of  the flag of  such vessels, 
shall be contemplated.91

In its last article, the Decision CMC Nº 19/11 states 
that it had to be incorporated into the legal order of  the 
Member States before 2012.92 This provision responds 
to the intergovernmental character of  MERCOSUR and 
its legal and institutional nature. Indeed, Article 2 of  the 
Protocol of  Ouro Preto of  1994, the instrument that es-
tablishes the institutional structure of  the bloc, indica-
tes that the Council of  the Common Market is one of  

89 MERCOSUR Decision CMC Nº 19/11. Article 5 (translation 
by the author).

90 MERCOSUR Decision CMC Nº 19/11. Article 6 (translation 
by the author).

91 MERCOSUR Decision CMC Nº 19/11. Article 7 (translation 
by the author).

92 MERCOSUR Decision CMC Nº 19/11. Article 9 (translation 
by the author).
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the three “bodies with decision-making capacity, of  in-
tergovernmental nature” of  MERCOSUR.93

Furthermore, the Protocol of  Ouro Preto contempla-
tes that Member States shall adopt the necessary mea-
sures to incorporate the rules deriving from the MER-
COSUR bodies with decision-making capacity to its na-
tional legislation.94 At the same time, the instrument 
points that the mentioned rules shall have obligational 
character and that they shall be incorporated into natio-
nal legislations, when necessary, through the procedures 
contemplated in the legal order of  each Member State.95 

These provisions underline the character of  MERCO-
SUR as an intergovernmental organization. Its founders 
insisted that all decisions would have to be made through 
a process that exclusively involved national officials, with 
unanimous consent as the only decision rule, and as the-
re is neither community law nor direct effect, all signi-
ficant decisions have to be transposed into the domestic 
legislation of  every member country to take effect (Ma-
lamud, 2010, p. 26). 

From the consideration of  the requirement of  in-
corporation into the domestic legislation of  the Mem-
ber States disposed by the Decision CMC Nº 19/11 and 
the Protocol of  Ouro Preto, as well as the fact that the 
mentioned rule has not yet been incorporated by any of  
the Member States, it results that the decision in issue 
is not in force within the MERCOSUR legal framework 

93 Protocol of  Ouro Preto. Article 2 (translation by the author).

94 Protocol of  Ouro Preto. Article 40 (translation by the author).

95 Protocol of  Ouro Preto. Article 42 (translation by the author).
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and thus has not been referred yet by the dispute settle-
ment system of  the organization. 

As a conclusion of  the previous paragraphs, it can 
be argued that the figure of  freedom of  transit, as it is 
conceived within general International Law and in or-
ganizations like WTO or ALADI, does not have a solid 
consideration at the MERCOSUR legal system, at least 
in the manner that such figure is considered in the men-
tioned legal systems. Nonetheless, it is also important to 
indicate that, as all State Members of  MERCOSUR are 
parties in such legal systems, their provisions are appli-
cable to them. 

B. Mechanisms of  dispute settlement in 
International Law in the international legal 
framework regarding Freedom of  Transit 

1. inTernaTional law

The mechanisms or means of  settlement of  disputes are 
an important subject in International Law. In this sense, 
such mechanisms can be found as tracking down the ori-
gins of  International Law, since the origins of  the exis-
tence of  political organizations of  populations there has 
been conflicts as well as pacific and non-pacific means 
applied in order to solve such conflicts.96 According to 
Collier and Lowe, disputes or, more strictly, the conflicts 

96 A clear example of  dispute settlement in that era can be found in 
the Treaty of  Kadesh, signed in 1258 BCE between the Egyp-
tian pharaoh Ramses II and the Hittite king, Hattusilis III af-
ter the Battle of  Kadesh, which ended a war between the New 
Kingdom of  Egypt and the Hittite Empire (Turner, 2010).
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from which they emerge, are not wholly undesirable but 
have certain valuable characteristics and the law has the 
proper function of  managing rather than suppressing 
or resolving, such conflict (Collier & Lowe, 2000, p. 2). 

From those uncertain historical origins to more pre-
cise roots in the eighteenth and nineteenth centuries, a 
mechanism of  State-to-State dispute settlement called 
arbitration grew. Finally, the efforts resulted in the esta-
blishment of  the Permanent Court of  Arbitration (PCA) 
by the Hague Convention of  1899 as amended in 1907. 
Some authors mention that these instruments set out the 
foundation for more formal inter-state adjudication, the 
PCA and the International Court of  Justice (ICJ) (Ki-
dane, 2017, p. 23). Furthermore, by 1945, the relevance 
of  the pacific mechanisms to resolve disputes in Inter-
national Law, and especially the arbitration, has develo-
ped to the point that the Chart of  United Nations, ap-
proved that year, provided the principle of  the obligation 
of  the member States to seek a solution by negotiation, 
enquiry, mediation, conciliation, arbitration, judicial sett-
lement, resort to regional agencies or arrangements, or 
other peaceful means of  their own choice, to resolve dis-
putes which may endanger the maintenance of  interna-
tional peace and security. Even more, the Chart establis-
hed the ICJ as the principal judicial organ of  the United 
Nations and provides for a Statute based in the Statute 
of  the Permanent Court of  International Justice. 

Nonetheless, as Cançado points out, a fundamental 
and unresolved problem since the establishment of  the 
PCA related to the peaceful settlement of  internation-
al disputes remains the question of  the compulsory ju-
risdiction, as in one hand there is a general principle of  
the duty of  member States of  peaceful settlement of  dis-
putes which may put at a risk international peace, while 
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on the other hand, such duty coexists with the preroga-
tive of  the choice left to the parties on a dispute of  adop-
tion of  one of  the means of  peaceful settlement of  dis-
putes (Cançado Trindade, 2004, p. 3).

However, the establishment of  both the PCA and the 
ICJ, as well as of  its predecessor, the Permanent Court 
of  Justice, have been milestones in the development 
towards consolidating alternatives of  international ad-
judication in the framework of  the pacific resolution of  
international disputes. Indeed, the 1899 Hague Conven-
tion established the “Permanent Court of  Arbitration”, 
which is a list of  arbitrators, and created a bureau with 
premises, library, and staff, which still exists to facilitate 
arbitration and other forms of  peaceful settlement. Af-
ter a period of  neglect, the relevant role of  such insti-
tution has recently been giving renewed attention (Me-
rrills, 2005, p. 93). 

For its side, the International Court of  Justice had an 
active role since its beginnings, as between 22 May 1947 
and 11 November 2019, 178 cases were entered in the 
General list of  cases, although some of  them were dis-
continued or are still in progress (International Court 
of  Justice, 2021). The jurisdiction of  the mentioned 
court is provided by Article 36 of  its Statute, which sta-
tes that such jurisdiction “comprises all cases which the 
parties refer to it and all matters specially provided for 
in the Charter of  the United Nations or in treaties and 
conventions in force”. 

Regarding the 1921 Barcelona Convention, this ins-
trument provides in its article 13 that any dispute refe-
rred to the interpretation or application of  the Statute, 
which is not settled directly between the parties them-
selves, shall be brought before the Permanent Court of  
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International Justice, unless, under a special agreement 
or a general arbitration provision, steps are taken for the 
settlement of  the dispute by arbitration or some other 
means.97 On the other side, the 1965 New York Conven-
tion provides in its Article 16 that disputes on the in-
terpretation of  application of  such instrument which is 
not settled by negotiation or by other peaceful means of  
settlement within a period of  nine months shall, at the 
request of  either party, be settled by an arbitration me-
chanism detailed in the mentioned article.98 

97 Convention and Statute on Freedom of  Transit. Statute on 
Freedom of  Transit. Article 13. “Any dispute which may ari-
se as to the interpretation or application of  this Statute which 
is not settled directly between the parties themselves shall be 
brought before the Permanent Court of  International Justice, 
unless, under a special agreement or a general arbitration pro-
vision, steps are taken for the settlement of  the dispute by ar-
bitration or some other means.

 Proceedings are opened in the manner laid down in Article 40 
of  the Statute of  the Permanent Court of  International Justi-
ce.

 In order to settle such disputes, however, in a friendly way as 
far as possible, the Contracting States undertake, before resor-
ting to any judicial proceedings and without prejudice to the 
powers and right of  action of  the Council and of  the Assem-
bly, to submit such disputes for an opinion to any body esta-
blished by the League of  Nations as the advisory and techni-
cal organisation of  the Members of  the League in matters of  
communications and transit. In urgent cases a preliminary opi-
nion may recommend temporary measures intended in particu-
lar to restore the facilities for freedom of  transit which existed 
before the act or occurrence which gave rise to, the dispute”.

98 Convention on Transit Trade of  Land-locked States. Article 
16. “Settlement of  disputes.
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2. unclos

The dispute settlement provisions under the United Na-
tions Convention on the Law of  the Seas are scattered 
throughout the instrument, but the most relevant rules 
and principles on the matter are in its Part XV, which is 
divided in three sections: general provisions, compulsory 
procedures entailing binding decisions, and limitations 
and exceptions to the applicability of  such compulsory 
procedures. Other provisions are found in Part XI, which 
deals with seabed mining activities, and in five annexes 
to the Convention (Karaman, 2012, p. 6).

 1. Any dispute which may arise with respect to the interpreta-
tion of  application of  the provisions of  this Convention which 
is not settled by negotiation or by other peaceful means of  sett-
lement within a period of  nine months shall, at the request of  
either party, be settled by arbitration. The arbitration com-
mission shall be composed of  three members. Each party to 
the dispute shall appoint one member to the commission, whi-
le the third member, who shall be the Chairman, shall be cho-
sen in common agreement between the parties. If  the parties 
fail to agree on the designation of  the third member within a 
period of  three months, the third member shall be appointed 
by the President of  the International Court of  Justice. In case 
any of  the parties fail to make an appointment within a period 
of  three months the President of  the International Court of  
Justice shall fill the remaining vacancy or vacancies.

 2. The Arbitration commission shall decide on the matter pla-
ced before it by simple majority and its decisions shall be bin-
ding on the parties.

 3. The Arbitration commission or other international bodies 
charged with settlements of  disputes under this Convention 
shall inform, through the Secretary-General of  the United Na-
tions, the other Contracting States of  the existence and nature 
of  disputes and of  the terms of  their settlements”.
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Regarding Part XV, it is considered a complex dispu-
te settlement system that implies both traditional con-
sent-based processes as well as mandatory procedures 
(Klein, 2004, p. 29) The first principle of  the UNCLOS 
is peaceful settlement with free choice of  means. Regar-
ding the compulsory procedures entitling binding deci-
sions, the mentioned principle takes form as a principle 
of  a choice of  methods of  binding settlement. In this 
sense, the UNCLOS provides for States to make a writ-
ten declaration accepting that disputes may be referred 
to one or more of  the following tribunals: a new “Inter-
national Tribunal for the Law of  the Sea” (ITLOS), the 
International Court of  Justice, an arbitral tribunal or 
an especial arbitral tribunal, with both forms of  arbitral 
tribunal to be constituted as indicated by the UNCLOS. 
According to article 287 of  that instrument, when both 
parties of  a dispute have accepted the same procedure, 
that mechanism is to be used, unless the parties otherwi-
se agree. On the other hand, when they have accepted 
different procedures or one party has not accepted any 
procedure at all, the dispute may be referred to arbitra-
tion. These provisions are considered a neat solution to 
the problem of  choice of  forum and, subject to some as-
pects on interpretation and application of  the UNCLOS, 
can be said to establish a useful and flexible system of  
compulsory jurisdiction (Merrills, 2005, p. 186).

The issue of  the jurisdiction of  the UNCLOS dispu-
te settlement mechanism is indicated in its article 288, 
which express the following (emphasis added):

1.  A court or tribunal referred to in article 287 shall 
have jurisdiction over any dispute concerning the 
interpretation or application of  this Convention 
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which is submitted to it in accordance with this 
Part.

2.  A court or tribunal referred to in article 287 shall 
also have jurisdiction over any dispute concerning 
the interpretation or application of  an interna-
tional agreement related to the purposes of  this 
Convention, which is submitted to it in accordan-
ce with the agreement.

3.  The Seabed Disputes Chamber of  the Internatio-
nal Tribunal for the Law of  the Sea established in 
accordance with Annex VI, and any other cham-
ber or arbitral tribunal referred to in Part XI, sec-
tion 5, shall have jurisdiction in any matter which 
is submitted to it in accordance therewith.

4.  In the event of  a dispute as to whether a court or 
tribunal has jurisdiction, the matter shall be sett-
led by decision of  that court or tribunal.

Moreover, the UNCLOS dispute settlement contains 
several exceptions and limitations on the application of  
its compulsory jurisdiction, but they are primarily related 
to the exercise of  the traditional freedoms of  the high 
seas in the Exclusive Economic Zone and on the conti-
nental shelf  (Klein, 2004, p. 121). In this sense, nor free-
dom of  transit nor duties and obligations of  transit Sta-
tes and LLS are contemplated within the exceptions and 
limitations provided by such instrument. 

Therefore, taking into account that the freedom of  
transit is contemplated and regulated in Part X of  the 
UNCLOS along with the right of  access of  land-locked 
States to and from the sea, any dispute concerning the 
interpretation or application of  the freedom of  transit 
as provided in such Part X may be referred to the Inter-
national Tribunal for the Law of  the Sea, the Interna-
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tional Court of  Justice, an arbitral tribunal, or a special 
arbitral tribunal. 

Nonetheless, with regard to the special arbitral tribu-
nal, the disputes under such mechanism must be related 
to fisheries, protection, and preservation of  the marine 
environment, marine scientific research, or navigation, 
including pollution from vessels and by dumping.99 As 
result, for a dispute on freedom of  transit of  goods to 
be resolved under the special arbitration mechanism of  
the UNCLOS, such dispute must be linked with any of  
the mentioned situations.

3. wTo

The rules governing dispute settlement within the World 
Trade Organization are, in large part, established in the 
Understanding on Rules and Procedures Governing the 
Settlement of  Disputes (DSU). This instrument is found 
as Annex 2 of  the WTO Agreement of  1994 and it builds 
on rules, procedures, and practices developed over almost 
half  a century under the GATT of  1947 (World Trade 
Organization, 2017, p. 4). 

99 UNCLOS – Annex VIII. Special Arbitration - Article 1. “Ins-
titution of  proceedings – Subject to Part XV, any party to a 
dispute concerning the interpretation or application of  the ar-
ticles of  this Convention relating to (1) fisheries, (2) protec-
tion and preservation of  the marine environment, (3) marine 
scientific research, or (4) navigation, including pollution from 
vessels and by dumping, may submit the dispute to the special 
arbitral procedure provided for in this Annex by written noti-
fication addressed to the other party or parties to the dispute. 
The notification shall be accompanied by a statement of  the 
claim and the grounds on which it is based”.
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For the scope and application of  the DSU, the first 
paragraph of  its Article 1 states as follows:

1. The rules and procedures of  this Unders-
tanding shall apply to disputes brought pur-
suant to the consultation and dispute sett-
lement provisions of  the agreements listed 
in Appendix 1 to this Understanding (refe-
rred to in this Understanding as the “cove-
red agreements”). The rules and procedures 
of  this Understanding shall also apply to 
consultations and the settlement of  disputes 
between Members concerning their rights 
and obligations under the provisions of  the 
Agreement Establishing the World Trade 
Organization (referred to in this Understan-
ding as the “WTO Agreement”) and of  this 
Understanding taken in isolation or in com-
bination with any other covered agreement.

In Guatemala – Cement I, the Appellate Body inter-
preted the mentioned provision, arguing that the DSU 
is a coherent system of  rules and procedures for dispu-
te settlement which applies to “disputes brought pur-
suant to the consultation and dispute settlement pro-
visions of ” the covered agreements (Guatemala - Anti-
dumping Investigation regarding Portland cement from 
Mexico, 1998, para. 64). 

Among the mentioned “covered agreements” provided 
by Appendix 1 of  the DSU are the “Multilateral Agree-
ments on Trade in Goods”, in which the General Agre-
ement on Tariffs and Trade (GATT) is comprehended. 
Indeed, the Appellate Body expressed in India – Quanti-
tative Restrictions that “We note that Appendix 1 to the DSU 
lists ‘Multilateral Agreements on Trade in Goods’, to which 
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the GATT 1994 belongs, among the agreements covered by 
the DSU” (India - Quantitative Restrictions on Imports 
of  Agricultural, Textile and Industrial Products, 1999, 
para. 85).

Moreover, Article 1.2 of  the DSU provides for the sub-
jection of  the application of  rules and procedures of  the 
mentioned instrument to special or additional rules and 
procedures contained in the “covered agreements”.100 On 
the other hand, Art. 2.1 establishes the Dispute Settle-
ment Body to administer the rules and procedures and, 
except as otherwise provided in a covered agreement, the 
consultation and dispute settlement provisions of  the co-

100 DSU – Article 12. “The rules and procedures of  this Unders-
tanding shall apply subject to such special or additional rules 
and procedures on dispute settlement contained in the covered 
agreements as are identified in Appendix 2 to this Understan-
ding. To the extent that there is a difference between the rules 
and procedures of  this Understanding and the special or addi-
tional rules and procedures set forth in Appendix 2, the special 
or additional rules and procedures in Appendix 2 shall prevail. 
In disputes involving rules and procedures under more than 
one covered agreement, if  there is a conflict between special 
or additional rules and procedures of  such agreements under 
review, and where the parties to the dispute cannot agree on 
rules and procedures within 20 days of  the establishment of  
the panel, the Chairman of  the Dispute Settlement Body pro-
vided for in paragraph 1 of  Article 2 (referred to in this Un-
derstanding as the “DSB”), in consultation with the parties to 
the dispute, shall determine the rules and procedures to be fo-
llowed within 10 days after a request by either Member. The 
Chairman shall be guided by the principle that special or addi-
tional rules and procedures should be used where possible, and 
the rules and procedures set out in this Understanding should 
be used to the extent necessary to avoid conflict”.
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vered agreements, with the authority to establish panels 
and adopt panel and Appellate Body reports.

Taking into account that freedom of  transit is ens-
hrined and ruled by Article V of  the GATT, which is a 
covered agreement by the DSU, the latter instrument 
applies to any dispute concerning freedom of  transit un-
der Article V of  the GATT. 

4. aladi

The 1980 Montevideo Treaty, which establishes the 
ALADI, does not contemplate a specific procedure regar-
ding the settlement of  disputes at a regional level.101 It 
provides, as mentioned by some authors, “a sort of  me-
chanism of  monitoring and control on legality” through 
a conferred attribution of  the Representatives Commit-
tee, the political organ of  the ALADI,102 which is very 
limited but sets the specific competence of  the Commit-

101 Original text: El Tratado de Montevideo de 1980 (TM80), que 
instituye la Asociación Latinoamericana de Integración (ALADI), 
no contiene un procedimiento específico destinado a la solución de las 
controversias a nivel regional (Rojas Penso, 2004). (Translation 
by the author)

102 1980 Montevideo Treaty. Article 35. “The Committee is the 
permanent body of  the Association and will have the follow-
ing attributions and duties: (…) m) Propose formulas to resolve 
the issues raised by country members, whenever the non-obser-
vance of  any of  the rules or principles of  the present Treaty 
had been claimed”. Original text; El Comité es el órgano perma-
nente de la Asociación y tendrá las siguientes atribuciones y obligacio-
nes: (…) m) Proponer fórmulas para resolver las cuestiones plantea-
das por los países miembros, cuando fuera alegada la inobservancia 
de algunas de las normas o principios del presente Tratado (Trans-
lation by the author).
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tee on the subject. This article was regulated through 
the Resolution CR/114, which created a procedure rela-
ting to the establishment of  preview consultations bet-
ween the parties in a dispute, and its referral to the own 
Committee in case of  persistence of  the issue. The men-
tioned body, as provided by Article 35, has the compe-
tences to propose formulas of  arrangement between the 
parties but not to decide the dispute. Moreover, another 
general provision on dispute settlement established by 
the mentioned instrument refers to the attribution of  
the General Secretary of  the ALADI to analyze the ful-
fillment of  the agreed commitments and to evaluate the 
legal provisions of  the member countries that directly 
or indirectly alter the agreed concessions.103 Nonethe-
less, they do not imply a specific commitment to dispu-
te settlement nor a particular form of  implementation 
(Pastori, 2003). 

Nonetheless, this absence had been resolved through 
the adoption of  specific regimes within the “Partial Sco-
pe Agreements” (Acuerdos de Alcance Parcial) signed bet-
ween its State Members, under the 1980 Montevideo 
Treaty frame, which constitute nowadays the most im-
portant documents of  the ALADI on the matter. Indeed, 

103 1980 Montevideo Treaty. Article 38. “The Secretariat will have 
the following functions and powers: (…) i) Analyze, on its own 
initiative, for all the countries, or at the request of  the Commit-
tee, the compliance with the agreed commitments and evalu-
ate the legal provisions of  the member countries that directly 
or indirectly alter the agreed concessions”. Original text; (…) 
La Secretaría tendrá las siguientes funciones y atribuciones: (…) i) 
Analizar por iniciativa propia, para todos los países, o a pedido del 
Comité, el cumplimiento de los compromisos convenidos y evaluar las 
disposiciones legales de los países miembros que alteren directa o in-
directamente las concesiones pactadas.
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such specific regimes had developed, according to authors 
like Rojas Pienso, to the point of  creating arbitral me-
chanisms with binding decisions to the State members.104

Among the mentioned “Partial Scope Agreements” 
are the instruments that deal with the issue of  the free-
dom of  transit: the Agreement on the Fluvial Trans-
port through the Paraguay - Paraná Waterway105 and the 
Agreement on International Land Transport.106

i. Agreement of  the Paraguay-Paraná Waterway

The Treaty of  Santa Cruz de la Sierra provides that, pur-
suant the accomplishment of  such instrument, the sig-
natories States agree, inter alia, to celebrate an Additio-
nal Protocol on Dispute Settlement.107 Such instrument 
was signed as the Fifth Additional Protocol of  the men-
tioned treaty on June 26, 1992, and is in force since Fe-
bruary 13, 1995 (ALADI, n.d.-c).

104 Original text: La falta de un sistema regional de solución de con-
troversias en la ALADI fue resolviéndose, en definitiva, a través de 
la adopción de regímenes específicos en los Acuerdos de alcance par-
cial suscritos entre sus países miembros al amparo del TM 80, los que 
constituyen el acervo más importante de la Asociación en la materia. 
Estos regímenes específicos se han ido perfeccionando hasta llegar, 
en muchos casos, a contar con mecanismos de arbitraje cuyos laudos 
tienen fuerza obligatoria para las Partes… (Rojas Penso, 2004, p. 
133). (Translation by the author)

105 Registered at the ALADI as “Acuerdo de Alcance Parcial Nº 5” 
(Partial Scope Agreement Nº 5) (ALADI, n.d.).

106 Registered at the ALADI as “Acuerdo de Alcance Parcial Nº 3” 
(Partial Scope Agreement Nº 3) (ALADI, n.d.)

107 Agreement on the Fluvial Transport through the Paraguay - 
Paraná Waterway. Article 17 (translation by the author). 
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The Fifth Additional Protocol of  the Agreement of  
the Paraguay-Paraná Waterway provides for proceedings 
under which the disputes raised between the parties of  
the mentioned agreement on the interpretation, applica-
tion, or the non-compliance of  the rules of  such instru-
ments or its Protocols, as well as the decisions of  the Wa-
terway Committee and the Agreement Commission.108

In this sense, the instrument states the duty of  the 
parties on a dispute to seek to solve it, firstly, through 
consultations and direct negotiations.109 In case that by 
such negotiations the dispute is not solved, the Additional 
Protocol contemplated that any of  the involved parties 
may submit it to consideration of  the Agreement Com-
mission. This body shall make recommendations after 
an evaluation of  the situation and hearing the positions 
of  the parties, requiring, if  it considers it necessary, the 
advice of  experts.110111 In the above-mentioned mecha-
nisms fail to solve the dispute, the Additional Protocol 

108 Additional Protocol to the Agreement on the Fluvial Trans-
port through the Paraguay - Paraná Waterway on Dispute Sett-
lement. Article 1 (Translation by the author)

109 Additional Protocol to the Agreement on the Fluvial Trans-
port through the Paraguay - Paraná Waterway on Dispute Sett-
lement. Article 2 (translation by the author).

110 Additional Protocol to the Agreement on the Fluvial Trans-
port through the Paraguay - Paraná Waterway on Dispute Sett-
lement. Article 3 (translation by the author).

111 Additional Protocol to the Agreement on the Fluvial Trans-
port through the Paraguay - Paraná Waterway on Dispute Sett-
lement. Article 4 (translation by the author).
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provides for parties the right to submit it to considera-
tion of  the Committee of  the Waterway.112 

Furthermore, if  the proceeding before the Commit-
tee of  the Waterway cannot solve the issue, the instru-
ment contemplates the possibility of  any of  the involved 
States to submit the dispute to the decision of  an Arbi-
tral Tribunal. Moreover, the Additional Protocol pro-
vides general rules on the designation and composition 
of  such tribunal,113  114 and regarding the unification of  
representation in case of  shared positions between two 
or more States.115

In the same way, the Fifth Additional Protocol sta-
tes that the Arbitral Tribunal shall resolve the disputes 
under the provisions of  the Agreement on the Fluvial 
Transport through the Paraguay - Paraná Waterway, the 
Protocols framed in such instrument, the decisions of  the 
Committee of  the Waterway and the Agreement Com-
mission, as well as with the general principles of  Inter-
national Law that apply to the subject. Nonetheless, the 

112 Additional Protocol to the Agreement on the Fluvial Trans-
port through the Paraguay - Paraná Waterway on Dispute Sett-
lement. Article 5 (translation by the author).

113 Additional Protocol to the Agreement on the Fluvial Trans-
port through the Paraguay - Paraná Waterway on Dispute Sett-
lement. Article 6 (translation by the author).

114 Additional Protocol to the Agreement on the Fluvial Trans-
port through the Paraguay - Paraná Waterway on Dispute Sett-
lement. Article 8 (translation by the author).

115 Additional Protocol to the Agreement on the Fluvial Trans-
port through the Paraguay - Paraná Waterway on Dispute Sett-
lement. Article 7 (translation by the author).
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Arbitral Tribunal is allowed to decide a dispute ex aequo 
et bono if  the Parties so agree.116

The Additional Protocol contains other important 
rules, such as the commitment of  its State Parties to 
recognize the jurisdiction of  the Arbitral Tribunal as 
compulsory, ipso facto and without any special compro-
mise, to hear and decide controversies within the scope 
of  the mentioned instrument, as well as to comply with 
the decisions and awards issued.117 Moreover, the ins-
trument grants the Arbitral Tribunal the possibility to 
adopt provisional measures, by request of  any of  the in-
volved parties and based on reasoned presumptions on 
possible damages due to the continuation of  a situation, 
which may be appropriated to prevent such damages.118 

Furthermore, the Additional Protocol states that 
the Arbitral Tribunal shall issue its decision by written 
within thirty days, extensible for the same period, since 
its constitution.119

116 Additional Protocol to the Agreement on the Fluvial Trans-
port through the Paraguay - Paraná Waterway on Dispute Sett-
lement. Article 9 (translation by the author).

117 Additional Protocol to the Agreement on the Fluvial Trans-
port through the Paraguay - Paraná Waterway on Dispute Sett-
lement. Article 10 (translation by the author).

118 Additional Protocol to the Agreement on the Fluvial Trans-
port through the Paraguay - Paraná Waterway on Dispute Sett-
lement. Article 12 (translation by the author).

119 Additional Protocol to the Agreement on the Fluvial 
Transport through the Paraguay- Paraná Waterway on Dispute 
Settlement. Article 13 (translation by the author).
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Another relevant provision of  the instrument in is-
sue is that, in case of  non-compliance of  the decision by 
a State involved in a dispute, it allows the other parties 
on the dispute to adopt compensatory provisional and 
proportional toward obtaining its compliance.120

ii. ATIT

Curiously, the ATIT does not have an express provision 
regarding the settlement of  a dispute that may arise due 
to its application or interpretation. According to a press 
statement, in 2019 negotiations were conducted towards 
an agreement on dispute settlement within that struc-
ture (ALADI, 2019). Nevertheless, because the ATIT is 
part of  the 1980 Montevideo Treaty framework, the dis-
pute settlements system of  the ALADI applies to such 
disputes. 

5. mercosur

The dispute settlement system within MERCOSUR is 
governed by the Protocol of  Olivos of  2002, which ac-
cording to its Article 1 sets out the procedures for the 
disputes arising between States Parties on the interpre-
tation, application, or non-compliance with the Treaty of  
Asuncion, the Protocol of  Ouro Preto, of  protocols and 
agreements signed within the framework of  the Treaty 
of  Asuncion, and the rules adopted by the bodies with 
decision-making capacity of  the MERCOSUR. Moreo-
ver, the mentioned article provides the choice of  forum 
at the discretion of  the complainant in disputes which 

120 Additional Protocol to the Agreement on the Fluvial Transport 
through the Paraguay-Paraná Waterway on Dispute Settlement. 
Article 14 (translation by the author).
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fall within the scope of  the MERCOSUR dispute settle-
ment system, the mechanisms provided by the WTO, or 
other preferential trade systems of  which member Sta-
tes are members on an individual basis.121

Moreover, the Protocol of  Olivos contemplates a dis-
pute settlement system that includes direct negotiations 
between the Parties on a dispute,122 the intervention of  
one of  the bodies with decision-making capacity in the 
structure of  MERCOSUR: the Common Market Group 
(GMC, by its acronym in Spanish), 123 an Ad Hoc Arbitra-
tion procedure,124 and a review proceeding in the MER-
COSUR Permanent Review Tribunal (TPR, by its ac-
ronym in Spanish).125 The instrument also provides the 
possibility of  direct access of  the State Parties on the 
dispute to the TPR, as long as the direct negotiations 
and the intervention of  the GMC are fulfilled and such 
States agree on it so.126

Furthermore, the system grants the Council of  the 
Common Market the possibility to establish a special pro-
ceeding to meet exceptional cases of  urgency that may 
cause irreparable damage to the Parties.127 Such procee-
ding was adopted by the CMC through the Decision Nº 

121 Protocol of  Olivos. Article 1 (translation by the author).

122 Protocol of  Olivos. Chapter IV (translation by the author).

123 Protocol of  Olivos. Chapter V (translation by the author).

124 Protocol of  Olivos. Chapter VI (translation by the author).

125 Protocol of  Olivos. Chapter VII (translation by the author).

126 Protocol of  Olivos. Article 23 (translation by the author).

127 Protocol of  Olivos. Article 24 (translation by the author).
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23/04, which provides the TPR the competence to re-
solve such cases.128

In the same way, the Protocol of  Olivos contempla-
tes the possibility to apply compensatory measures in 
cases where a State party to the dispute fails to comply 
fully or partially with the decision of  the Arbitration 
Court.129 The figure of  the compensatory measures in 
the mentioned instrument is governed by principles of  
temporality and proportionality, as in other dispute sett-
lement mechanisms. 

Finally, it is worth mentioning that the Protocol of  
Olivos entered into force on 1 January 2004. Before that 
date, the applicable instruments were Annex III of  the 
Treaty of  Asuncion and the Protocol of  Brasilia (Eco-
nomic Commission for Latin America and the Caribbean, 
n.d.).

128 Decision CMC Nº 23/04. Article 2 (translation by the author).

129 Protocol of  Olivos. Article 31 (translation by the author).



105

ignAcio cAzAñA

C. Freedom of  transit in the resolution of  
disputes in International Law and the 
international legal framework regarding 
Freedom of  Transit

1. general inTernaTional law

a. Permanent Court of  Justice

i. The Lithuania – Poland railway traffic

One of  the first disputes regarding freedom of  tran-
sit submitted to the consideration of  permanent adju-
dicatory bodies within International Law was the Rai-
lway Traffic between Lithuania and Poland case. In this is-
sue, the Permanent Court of  International Justice was 
requested by the Council of  the League of  Nations in 
1931 to determine if  international engagements in for-
ce obligated Lithuania to take the necessary measures to 
open for traffic or certain categories of  traffic the Land-
warów-Kaisiadorys railway sector (Railway Traffic bet-
ween Lithuania and Poland (Railway Sector Landwarów-
Kaisiadorys), 1931).

In particular, the PCIJ provided an interpretation 
of  Article 23(e) of  the Covenant of  the League of  Na-
tions130 and considered that specific obligations can only 
arise from “international conventions existing or hereaf-

130 Covenant of  the League of  Nations. Art. 23: “Subject to and 
in accordance with the provisions of  international conven-
tions existing or hereafter to be agreed upon, the Members of  
the League: (…) (e) will make provision to secure and main-
tain freedom of  communications and of  transit and equitable 
treatment for the commerce of  all Members of  the League. In 
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ter to be agreed upon”, exemplifying it with the “gene-
ral conventions to which other Powers may accede at a 
later date”, as stated in the Preamble of  the 1921 Barce-
lona Convention on freedom of  transit. From this basis, 
the PCIJ held that the general rule contained in the ar-
ticle at issue did not contain an obligation for Lithuania 
to open the Landwarów-Kaisiadorys railway sector for 
international traffic or for part of  such traffic, and that 
such obligation could only result from a special agree-
ment (Railway Traffic between Lithuania and Poland (Rai-
lway Sector Landwarów-Kaisiadorys), 1931).

Regarding this case, Pogoretskyy and Huarte 
highlight that the correct formulation of  the claim is 
a key element to success in a dispute concerning the 
enforcement of  freedom of  transit. Furthermore, the 
latter considers that the development of  International 
Law shows that the exercise of  such transit must respect 
the principle of  sovereignty of  the transit State (Huarte 
Melgar, 2015) and the first that the freedom of  transit 
is a basic principle, “which as such does not establish an 
obligation to provide access to any particular ‘route’” 
(Pogoretskyy, 2017).

For its part, Uprety states that from the interpreta-
tion of  the PCIJ in the Railway Traffic between Lithua-
nia and Poland case it may be concluded that transit “is 
only a freedom to be enjoyed upon the benevolence of  
the transit State”, which needs to be ensured through 
specific bilateral agreements, rather than a right inhe-
rent to the geographic position of  a land-locked State 
(Uprety, 2006).

this connection, the special necessities of  the regions devas-
tated during the war of  1914–1918 shall be borne in mind”.
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b. The International Court of  Justice

Curiously, none of  the 179 cases entered before the ICJ 
until the date is expressly focused on the issue of  freedom 
of  transit. However, the figure was considered by the 
Court and the Parties in several cases and, according 
to the literature, the qualification of  concepts such as 
“freedom of  navigation” and “right of  innocent passage” 
as customary international law by the ICJ results in the 
conclusion that transit is customary international law 
(Huarte, 2015, p. 309). 

The most relevant cases which refer to the issue of  
freedom of  transit or similar figures are the following: 

i. The Corfu Channel case

The International Court of  Justice considered a fact of  
particular importance the special importance of  the Strait 
of  the North Corfu Channel “to Greece by reason of  
the traffic to and from the port of  Corfu”, which among 
others, lead the ICJ to conclude that such channel “should 
be considered as belonging to the class of  international 
highways through which passage cannot be prohibited by 
a coastal State in time of  peace” (Corfu Channel [United 
Kingdom of  Great Britain and Northern Ireland v. Albania], 
1949, P. 29).

ii. The right of  passage case

In 1955, Portugal presented a claim against India in 
the ICJ, regarding the two Portuguese enclaves in 
India, Dadra and Nagar-Aveliwhich. In that respect, 
Portugal claimed that it had a right of  passage to those 
possessions and between one enclave and the other to the 
extent necessary for the exercise of  its sovereignty and 
subject to the regulation and control of  India. Moreover, 
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Portugal also claimed that in 1954 India had prevented it 
from exercising that right, despite the practice observed 
in the previous years, and that that situation should be 
redressed (Singh, 1989, p. 407).

In the case at issue, Portugal claimed that it was the 
holder or beneficiary of  a right of  passage between 
its territory of  Damão and its enclaves of  Dadra and 
Nagar-Aveli, and between each of  the latter and that 
this right comprises the unrestricted “faculty of  transit 
for persons and goods, including armed forces or other 
upholders of  law and order” to the extent required by 
the effective exercise of  Portuguese sovereignty in the 
said territories. Nonetheless, Portugal noted that transit 
forming the subject-matter of  its claim remained subject 
to the regulation and control of  India, “which must 
exercise these by taking, in good faith and on its own 
responsibility, the necessary decisions” (Case Concerning 
Right of  Passage over Indian Territory [Portugal v. India], 
1960, pp. 7 and 12). Moreover, Portugal relied on Treaties 
of  the XVIII century, which conferred sovereignty over 
the enclaves with the right of  passage to them, in support 
of  its claim (Case Concerning Right of  Passage over Indian 
Territory [Portugal v. India], 1960, p. 11).

After examining the practice for long periods, the ICJ 
held that Portugal had in 1954 a right of  passage over in-
tervening Indian territory between coastal Daman and the en-
claves and between the enclaves, in respect of  private persons, 
civil officials and goods in general, to the extent necessary, as 
claimed by Portugal, for the exercise of  its sovereignty over 
the enclaves, and subject to the regulation and control of  In-
dia (Case Concerning Right of  Passage over Indian Terri-
tory [Portugal v. India], 1960, p. 40).
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A different position was adopted by the ICJ about the 
passage of  armed forces, armed police, and ammunition. 
Indeed, the ICJ stated that “no right of  passage in favor 
of  Portugal involving a correlative obligation on India 
has been established” in respect of  such situations (Case 
Concerning Right of  Passage over Indian Territory [Portu-
gal v. India], 1960, p. 43).

Furthermore, regarding the refusal of  India to allow 
passage of  a delegation and to provide visas to Portu-
guese national, the ICJ also stated that Portugal’s claim 
of  a right of  passage was subject “to full recognition and 
exercise of  Indian sovereignty over the intervening te-
rritory and without any immunity in favour of  Portu-
gal” (Case Concerning Right of  Passage over Indian Terri-
tory [Portugal v. India], 1960, p. 45). 

Moreover, important thoughts are found in separate 
and dissenting opinions. For instance, in the one belonging 
to Judge Koo, he considers that despite the particularity 
of  the situation of  enclaves, “it is inconceivable in 
international law that one sovereignty exists only by 
the will or caprice of  another sovereignty”. On the other 
side, he also argues that although the right of  passage 
imposes a correlative obligation binding on the State 
through whose territory it has to be effected, it is not 
an absolute, unrestricted right, as its exercise “must be 
subject to control and regulation by the sovereign of  the 
intervening territory”. However, he recognizes that the 
existence of  two conflicting rights is not an uncommon 
phenomenon in international law and that “its solution 
only calls for mutual adaptation and adjustment” (Case 
Concerning Right of  Passage over Indian Territory [Portugal 
v. India], 1960b, p. 66).
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In the same way, in its dissenting opinion on the 
judgment of  the case, Judge Armand-Ugon made a 
relevant remark on the figure of  freedom of  transit, 
stating: “If  the principle of  international freedom of  transit 
scarcely encounters any longer any prohibition of  passage on 
the basis of  territorial sovereignty, still less can that sovereignty 
be adduced as a reason for withdrawing a long-practiced 
right of  transit to an enclave” (Case Concerning Right of  
Passage over Indian Territory [Portugal v. India], 1960c, 
p. 84). This reflection of  Judge Armand-Ugon provides 
two important thoughts, which are the consideration of  
international freedom of  transit as a principle and the 
fact that the passage of  such a figure barely is restricted 
based on territorial sovereignty.

Nonetheless, an antagonist perspective is adopted by 
Judge Chagla, who was a national of  one of  the Parties. 
In its dissenting opinion, he argues that sovereign State 
must have a complete, absolute, and unrestricted right 
to regulate the passage of  goods, men, and traffic via its 
territory, including implementing a complete prohibi-
tion (Case Concerning Right of  Passage over Indian Terri-
tory [Portugal v. India], 1960d, p. 119). 

Despite addressing mainly the figure of  the particular 
right of  the passage to territorial enclaves framed in a 
specific treaty and practice rather than the figure of  the 
freedom of  transit in general, the Right of  passage case 
over Indian Territory is relevant to the latter because, as 
Pogoretskyy considers, the right of  passage is deemed 
analogous to freedom of  transit for land-locked countries 
(Pogoretskyy, 2017, p. 112). In this sense, the reasonings 
found in the opinion of  Judges Koo and Armand-Ugon 
are relevant to value the justification and status of  
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freedom of  transit in International Law and the case 
law of  the ICJ.

iii. Military and Paramilitary Activities in and against 
Nicaragua

In 1984, Nicaragua instituted a proceeding against the 
United States of  America in the ICJ concerning a dispu-
te relating to responsibility for military and paramilitary 
activities in and against Nicaragua (Singh, 1989, p. 419).

In its Memorial of  30 June 1984, Nicaragua claimed 
that military and paramilitary operations directed and 
maintained by the United States in and against Nicara-
gua, including the mining of  Nicaraguan ports and te-
rritorial waters and attacks to airports of  that country 
and military operations that endanger and limit trade 
and traffic on land, were designed to paralyze freedom 
of  commerce and navigation provided in the Treaty of  
Friendship, Commerce and Navigation between Nicara-
gua and the United States. Moreover, Nicaragua argued 
that those activities also contravened several articles of  
the mentioned that treaty including Article XX, which 
granted freedom of  transit “through the territories of  
each Party by the routes most convenient for interna-
tional transit” for nationals of  the other Party, for other 
persons en route to or from the territories of  such other 
Party; and for products of  any origin en route to or from 
the territories of  such other Party (Military and Para-
military Activities in and against Nicaragua (Nicaragua v. 
United States of  America), 1984, para. 82). 

Moreover, in its Memorial of  30 April 1985, Nicara-
gua held: “These principles still hold” and that “There 
is no doubt that the mining of  Nicaragua’s ports by the 
United States violated the freedom of  navigation and, in 
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consequence, the freedom of  commerce, as well as the 
freedom of  transit” (Military and Paramilitary Activities 
in and against Nicaragua (Nicaragua v. United States of  
America), 1985, p. 111).

Nevertheless, in its Judgment of  26 November 1984, 
the ICJ did not deepen in the figure of  freedom on tran-
sit, and Article XX of  the Treaty of  Friendship, Com-
merce and Navigation between Nicaragua and the Uni-
ted States was just quoted at the considerations regar-
ding the jurisdiction of  the Court under the mentioned 
instrument to entertain the claims in the Application of  
Nicaragua to the extent such claims constitute a dispute 
as to the interpretation or application of  some articles 
of  the treaty, including Article XX (Military and Para-
military Activities in and against Nicaragua (Nicaragua v. 
United States of  America), 1984, para. 428). Moreover, in 
its dissenting opinion, Judge Schwebel expressed that 
such provisions “have no relationship to the claims of  
direct and indirect aggression made out in Nicaragua’s 
Application” (Military and Paramilitary Activities in and 
against Nicaragua (Nicaragua v. United States of  Ameri-
ca), 1984b, para. 126). 

Furthermore, the ICJ, in its Judgment of  27 June 1986, 
did not refer to the freedom of  transit. Even more, among 
its conclusions, Article XX was not indicated as one of  
which the United States had breached by its acts (Mili-
tary and Paramilitary Activities in and against Nicaragua 
(Nicaragua v. United States of  America), 1986, para. 292). 

However, the importance of  the Military and Paramili-
tary Activities in and against Nicaragua case to the present 
study lies in the qualification provided by the ICJ to the 
principle of  freedom of  navigation as part of  customary 
law. Indeed, the Court held: “Principles such as those of  the 
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non-use of  force, non-intervention, respect for the independence 
and territorial integrity of  States, and the freedom of  navi-
gation, continue to be binding as part of  customary interna-
tional law, despite the operation of  provisions of  conventio-
nal law in which they have been incorporated”  (Military and 
Paramilitary Activities in and against Nicaragua (Nicara-
gua v. United States of  America), 1984, para. 73). In that 
regard, Huarte considers the mentioned qualification as 
one of  the elements to conclude “that transit is customary 
international law”  (Huarte, 2015, p. 309).

iv. Navigation and related rights

In 2005, Costa Rica put in a claim in the ICJ against Ni-
caragua in a dispute related to its navigational and related 
rights on a section of  the San Juan River, the southern 
bank of  which forms the boundary between the two Sta-
tes provided for by an 1858 bilateral treaty (Sainz-Bor-
go, 2019, p. 98). 

In this case, the ICJ had to determine, among other 
things, the scope of  the right of  free navigation of  Cos-
ta Rica on the Nicaragua section of  the San Juan River, 
particularly if  such right includes the obligation of  Ni-
caragua to notify Costa Rica of  the regulations it adopts 
regarding the mentioned navigational regime, taking 
into account that the 1858 bilateral treaty does not con-
tain any explicit notification requirement (Pogoretskyy, 
2017, p. 195). In this sense, the ICJ recognized the men-
tioned obligation of  Nicaragua after considering that “if  
the various purposes of  navigation are to be achieved, it 
must be subject to some discipline, a discipline which de-
pends on proper notification of  the relevant regulations”. 
However, the Court also concluded that such obligation 
did not extend to “to notice or consultation prior to the 
adoption by Nicaragua of  such regulations” (Dispute re-
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garding Navigational and Related Rights (Costa Rica v. Ni-
caragua), 2009, para. 97).

Furthermore, the ICJ concluded that Nicaragua had 
the power to regulate the exercise by Costa Rica of  its 
freedom of  navigation under the 1858 bilateral treaty, 
although such power was not unlimited, being tempe-
red by the rights and obligations of  the Parties. Indeed, 
the Court provided the characteristics that regulation in 
such case must contemplate, such as a legitimate purpose 
and that it must not be unreasonable nor discriminatory 
(Dispute regarding Navigational and Related Rights (Costa 
Rica v. Nicaragua), 2009, para. 87).

As Pogoretskyy outlines from the basis of  the mentio-
ned characteristics, a “reasonable” regulation must com-
patible with the right established as well as other treaty 
obligations, must have a legitimate objective, must stri-
ke an appropriate balance between the established right 
and the right to regulate for the protection of  legitima-
te objectives, and must not be discriminatory (Pogoret-
skyy, 2017, p. 221). The author exemplifies the right es-
tablished with “freedom of  navigation”, but there is no 
reason that prevents the consideration of  the right to 
transit as applicable to the present case too. 

2. unclos

Despite the relevant provisions in the UNCLOS regar-
ding the right of  access of  land-locked States to and 
from the sea, there has not been a dispute on such figu-
res within the system established by the mentioned ins-
trument.131

131 Conclusion arrived after searching in the databases of  the IT-
LOS (International Tribunal for the Law of  the Seas, 2021) and 
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Indeed, in December 2019, Nigeria and Switzerland 
agreed to transfer to the International Tribunal of  the 
Law of  the Sea (ITLOS) their dispute concerning the 
arrest and detention of  the M/T San Padre Pio, a Swiss 
motor tanker by Nigerian authorities while it was alle-
gedly engaged in ship-to-ship transfers of  gasoil in 
Nigeria’s exclusive economic zone (International Tri-
bunal for the Law of  the Sea, 2019), becoming the first 
time a land-locked State is involved in a dispute in the 
system of  the UNCLOS.

In this sense, since the existence of  the UNCLOS, 
landocked States seemed unenthusiastic to recur to the 
system established by that instrument. According to the 
literature, this was the case of  Nepal concerning several 
actions of  India which were not consistent with Nepal’s 
right of  access to and from the sea and freedom of  tran-
sit under UNCLOS. Nepal could have considered the op-
tion available under such instrument, consistent in one 
of  the mechanisms stipulated in it, about the measures 
adopted by India, since both countries are part of  the 
instrument, but it seemed reluctant to do so (Upreti & 
Subedi, 2019, p. 651).

On the other side, while the matter is not directly 
connected with the right of  access to and from the sea 
and freedom of  transit, several authors highlight the 
difficulties that landlocked States may find if  claiming 
at the UNCLOS dispute settlement system within the 
context of  their right to participate on an equitable 
basis in the exploitation of  the living resources of  an 
Exclusive Economic Zone of  a coastal State in the same 

the Permanent Court of  Arbitration (Permanent Court of  Ar-
bitration, 2021).
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region or subregion, which is also a right stipulated by 
the Convention (Powell, 2018, p. 588) (Uprety, 2006, p. 
88). Taken this situation to the scope of  the freedom of  
transit, these considerations may explain the reluctance 
of  land-locked States with regard to the UNCLOS 
dispute settlement. 

3. wTo

i. Colombia – ports of  entry

In July 2007, Panama requested consultations with 
Colombia on indicative prices applicable to specific goods 
and restrictions on ports of  entry for certain goods. 
The request on indicative prices relates to a series of  
resolutions promulgated in June 2007 which establish a 
system of  payment of  customs duties or other charges for 
importers of  specific goods based on the indicative prices, 
rather than on the valuation methods set out in Article 
VII of  the GATT 1994 and the Agreement on Customs 
Valuation. Regarding the restrictions on ports of  entry, 
which is more related to the figure of  the freedom of  
transit, Panama’s request is directed at a resolution of  
June 2007 which provides that all goods classifiable in 
Chapters 50-64 of  the Customs Tariff  coming from 
the Free Zone of  Colon in Panama shall be entered 
and imported exclusively through the jurisdictions of  
the Special Customs Administration of  Bogota and the 
Barranquilla Customs Office, although this requirement 
does not apply to goods arriving directly from third 
countries. Moreover, the import declaration applicable 
to these imports shall be presented before they arrive in 
the national customs territory not more than 15 days in 
advance and, in case an importer does not comply with 
these requirements, it is subject to special procedures 
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under Colombia’s Customs Code, including the detention 
of  goods. In this sense, Panama considers that these 
restrictions are inconsistent with Colombia’s obligations 
under several articles of  GATT 1994, including Art. V:2 
and V:6 (World Trade Organization, 2021). 

As the Panel noted in its report, Article V of  the GATT, 
which deals with the freedom of  transit, has never before 
been interpreted by the Appellate Body or a GATT/WTO 
panel (Colombia-Indicative Prices and Restrictions on Ports of  
Entry, 2009, para. 7.388). Therefore, the Panel considered 
Article V:2 and V: 6 in accordance with its ordinary meaning 
in its context and in light of  its object and purpose where 
necessary, as well as employing supplementary means of  
interpretation, including the travaux preparatoires, to 
inform its interpretation in unclear meanings (Colombia-
Indicative Prices and Restrictions on Ports of  Entry, 2009, 
para. 7.389, 7.444).

In this sense, the Panel examined the scope of  the 
term “traffic in transit” in Article V:2. Indeed, based on 
the sufficient clarity of  such definition of  “traffic in tran-
sit” provided in Article V:1, the Panel held that when 
applied to Article V:2, freedom of  transit “must thus be 
extended to all traffic in transit when the goods’ passage 
across the territory of  a Member is only a portion of  a 
complete journey beginning and terminating beyond the 
frontier of  the Member across whose territory the tra-
ffic passes. Freedom of  transit must additionally be gua-
ranteed with or without trans-shipment, warehousing, 
breaking bulk, or change in the mode of  transport”. Mo-
reover, due to the absence of  the mention of  “traffic in 
transit” in the second sentence of  article V:2, the Panel 
held that such sentence complements and expands upon 
the obligation to extend freedom of  transit, stating addi-
tionally that distinctions must not be made based on the 



118

AvAilAble legAl mechAnisms for PArAguAy...

nationality, or place of  origin, departure, entry, exit or 
destination of  the vessel transporting goods (Colombia-
Indicative Prices and Restrictions on Ports of  Entry, 2009, 
para. 7.396, 7.397).

Furthermore, the Panel examined the substantives 
obligations in the first and seconds sentences of  Art. V:2. 
Regarding the first sentence, the Panel noted that the 
opening text introduces the obligation – the provision of  
“freedom of  transit” by Members within their territory, 
the intermediate clause imposes a limiting condition on 
the obligation– that freedom of  transit should be provi-
ded on the most convenient routes, and the remainder 
explains that “freedom of  transit” must be provided for 
‘traffic in transit” entering and then subsequently de-
parting from the Member’s territory (Colombia-Indica-
tive Prices and Restrictions on Ports of  Entry, 2009, para. 
7.400). In relation to the second sentence, the Panel con-
cluded that it requires that goods from all Members must 
be ensured an identical level of  access and equal condi-
tions when proceeding in international transit (Colom-
bia-Indicative Prices and Restrictions on Ports of  Entry, 
2009, para. 7.402).

Moreover, the Panel explained that while the provi-
sion of  freedom of  transit requires extending “unres-
tricted access” via most the most convenient routes for 
the passage of  goods in international transit, a Member 
is not required to guarantee transport on necessarily any 
or all routes in its territory, as transit must be provided 
on those routes “most convenient” for transport through 
its territory (Colombia-Indicative Prices and Restrictions on 
Ports of  Entry, 2009, para. 7.401).

Regarding Article V:6, the Panel analyzed if  it extends 
MFN obligations to Members whose territory is the ul-
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timate destination of  the good in transit, or whether 
the obligation only extends to Members whose terri-
tory a good passes through intermediately in route to 
a final destination elsewhere (Colombia-Indicative Prices 
and Restrictions on Ports of  Entry, 2009, para. 7.445). On 
this subject, the Panel concluded that the obligations in 
Article V:6, first and second sentences “apply to Mem-
bers whose territory is the final destination for goods 
in international transit” (Colombia-Indicative Prices and 
Restrictions on Ports of  Entry, 2009, para. 7.475). Con-
cerning the substantive obligation in Art. V:6, the Pa-
nel held that “products that are transported from their 
place of  origin which pass through any other Member 
country on the route to their final destination must be 
treated no less favourably than had those same products 
been transported from their place of  origin to their fi-
nal destination without ever passing through that other 
Member’s territory” (Colombia-Indicative Prices and Res-
trictions on Ports of  Entry, 2009, para. 7.478).

As said before, the Colombia – Ports of  entry case was 
the first case within the WTO dispute settlement sys-
tem that dealt with the figure of  freedom of  transit. The 
Panel considerations helped to provide relevant preci-
sions on the terminology and scope of  the figure. Fur-
thermore, according to Marceau, the Panel findings that 
goods in international transit from any Member must be 
allowed entry whenever destined for the territory of  a 
third country, that a Member is not required to guaran-
tee transport on necessarily any or all routes in its terri-
tory, but only on the ones “most convenient” for trans-
port through its territory, and that the MFN obligation 
in GATT Article V is applied not only when a WTO 
Member was a transit state but also when it was the fi-
nal destination of  the goods, the Panel wanted to accord the 
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GATT transit obligation its full potential in a clear manner 
(Marceau, 2010, p. 89).

ii. Russia – Transit if  traffic

In September 2016, Ukraine requested consultations 
with the Russian Federation regarding alleged multiple 
restrictions on traffic in transit from Ukraine through 
the Russian Federation to third countries. In this sense, 
Ukraine claimed that the Russian measures appear to be 
inconsistent with several provisions of  the GATT 1994, 
including articles V:2, V:3, V:4, and V:5, all of  which are 
related to freedom of  transit (WTO | Dispute Settlement 
- DS512, 2021)Ukraine requested consultations with the 
Russian Federation regarding alleged multiple restrictions 
on traffic in transit from Ukraine through the Russian 
Federation to third countries.”,”language”:”en”,”title”:”W
TO | dispute settlement - DS512: Russia — Measures 
Concerning Traffic in Transit”,”title-short”:”WTO 
| dispute settlement - DS512”,”URL”:”https://www.
wto.org/english/tratop_e/dispu_e/cases_e/ds512_e.
htm”,”accessed”:{“date-parts”:[[“2021”,1,14]]}}}],”s
chema”:”https://github.com/citation-style-language/
schema/raw/master/csl-citation.json”} .

In particular, Ukraine argued that the measures of  
Russia imply transit restrictions and the transit bans 
applied to traffic in transit by road or rail from Ukraine 
which is destined for Kazakhstan, Kyrgyz Republic, Mon-
golia, Tajikistan, Turkmenistan, and Uzbekistan (Russia-
Measures Concerning Traffic in Transit, 2019a, para. 7.1).

On the other side, Russia did not specifically address 
the factual evidence or legal arguments presented by 
Ukraine in support of  its substantive claims, mainly be-
cause it asserts that the measures are among those that 
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it considered necessary for the protection of  its essen-
tial security interests, which it took, as a response “to 
the emergency in international relations that occurred in 
2014 that presented threats to the Russian Federation’s 
essential security interests”. In this sense, Russia invoked 
the provisions of  Article XXI(b)(iii)132 of  the GATT 
1994, stating that, as a result, “the Panel lacks jurisdic-
tion to further address the matter” and thus requested 
that the Panel should limit its findings in this dispute to 
a statement of  the fact that Russia has invoked Article 
XXI(b)(iii), without further engaging on the substan-
ce of  Ukraine’s claims (Russia-Measures Concerning Tra-
ffic in Transit, 2019a). As noted by the Panel, in Russia’s 
view “the explicit wording of  Article XXI confers sole discre-
tion on the Member invoking this Article to determine the ne-
cessity, form, design and structure of  the measures taken pur-
suant to Article XXI”  (Russia-Measures Concerning Traffic 
in Transit, 2019a, para. 7.3, 7.4).

Although the case at issue was related to freedom of  
transit, it was also relevant because it was the first time 
a WTO dispute settlement panel was asked to interpret 
article XXI of  the GATT 1994 and its equivalent pro-
visions in other instruments (Russia-Measures Concerning 
Traffic in Transit, 2019a, para. 7.20). 

132 GATT 1994 - Article XXI. Security Exceptions Nothing in this 
Agreement shall be construed (b) to prevent any contracting party 
from taking any action which it considers necessary for the protection 
of  its essential security interests (ii) relating to the traffic in arms, 
ammunition and implements of  war and to such traffic in other goods 
and materials as is carried on directly or indirectly for the purpose 
of  supplying a military establishment.
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The Panel, regarding the Russia argument against 
its jurisdiction, recalled that international adjudicati-
ve tribunals, including WTO dispute settlement bodies, 
are entitled to determine all matters arising in relation 
to the exercise of  their own substantive jurisdiction, a 
principle which is known as Kompetenz-Kompetenz (Rus-
sia-Measures Concerning Traffic in Transit, 2019a, para. 
7.53). Furthermore, the Panel concluded that its evalua-
tion of  Russia’s jurisdictional plea requires it to inter-
pret Article XXI(b)(iii) of  the GATT 1994 to determine 
whether, by the language of  this provision, the power to 
decide “whether the requirements for the application of  
the provision are met is vested exclusively in the Mem-
ber invoking the provision, or whether the Panel retains 
the power to review such a decision concerning any of  
these requirements” (Russia-Measures Concerning Traffic 
in Transit, 2019a, para. 7.58).

After such interpretation of  Article XXI(b), the Pa-
nel concluded that “for action to fall within the scope of  
Article XXI(b), it must objectively be found to meet the 
requirements in one of  the enumerated subparagraphs 
of  that provision” (Russia-Measures Concerning Traffic in 
Transit, 2019a, para. 7.82). As a result, the Panel vested 
itself  with the power to review such requirements, rather 
than leaving it to the unfettered discretion of  the invo-
king Member, making Article XXI(b)(iii) of  the GATT 
1994 not totally “self-judging” (Russia-Measures Concer-
ning Traffic in Transit, 2019a, para. 7.102).

However, after proceeding to the analysis of  the exis-
tence of  the mentioned requirements, the Panel held that 
the situation between Ukraine and Russia since 2014 
constituted an emergency in international relations, 
within the meaning of  Article XXI(b)(iii) of  the GATT 
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1994 and that each of  the questioned measures was 
“taken in time of ” such situation (Russia-Measures Con-
cerning Traffic in Transit, 2019a, para. 7.126). Likewise, 
the Panel considered that was left, in general, “to every 
Member to define what it considers to be its essential 
security interests”, although this discretion is limited 
by its obligation to interpret and apply Article XX(b)
(iii) of  the GATT 1994 in good faith, as this is a general 
principle of  law and of  general international law which 
underlies all treaties (Russia-Measures Concerning Tra-
ffic in Transit, 2019a, para. 7.131, 7.132). After asserting 
the close connection between the measures and the si-
tuation of  emergency in international relations, the Pa-
nel found that Russia had met the requirements for in-
voking Article XXI(b)(iii) of  the GATT 1994 in relation 
to the measures at issue and thus they were covered by 
such article (Russia-Measures Concerning Traffic in Tran-
sit, 2019a, para. 7.149). 

Despite arriving at that conclusion, the Panel still 
analyzed the claims of  Ukraine of  WTO-inconsisten-
cy of  the measures, which led to interesting references 
to the alleged breached provisions of  Article V:2 of  the 
GATT. Indeed, regarding the first sentence of  Art. V:2, 
the Panel stated that to establish inconsistency with the 
first sentence of  Article V:2 “it will consequently be suffi-
cient to demonstrate either that a Member has precluded 
transit through its territory for traffic in transit ente-
ring its territory from any other Member, or exiting its 
territory to any other Member, via the routes most con-
venient for international transit”. Consequently, a mea-
sure prohibiting traffic in transit from another Member 
from entering at all points along a shared land border 
“will necessarily be inconsistent with the first senten-
ce of  Article V:2” (Russia-Measures Concerning Traffic in 
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Transit, 2019a, para. 7.173, 7.174). Therefore, and also 
after analyzing the inconsistency of  the measures with 
the second sentence of  the article at issue, the Panel con-
cluded that had the measures been taken in normal times, i.e. 
had they not been taken in time of  an “emergency in inter-
national relations”  (and met the other conditions of  Article 
XXI(b)), Ukraine would have made a prima facie case that 
the following measures were inconsistent with the two sen-
tences of  Article V:2 (Russia-Measures Concerning Traffic 
in Transit, 2019a, para. 7.183, 7.196). Nevertheless, the 
Panel did not study the claims of  Ukraine under Arti-
cles V:3, V:4, and V:5 as they challenge the same aspects 
of  the measures, and it considered that addressing such 
claims would not add anything to the conclusion of  the 
analysis by an Appellate Body (Russia-Measures Concer-
ning Traffic in Transit, 2019a, para. 7.199). 

Although the Russia – Traffic in transit is very recent, 
there is already literature that considers the decision of  
the Panel on major importance due to the establishment 
that the application of  the national security exception is 
subject to the examination of  the adjudicating bodies of  
the WTO (Mantilla Blanco & Pehl, 2020, p. 14).

4. aladi

As said in previous paragraphs, the ALADI has what is 
considered a sort of  mechanism of  monitoring and con-
trol on legality through a conferred attribution of  its 
political organ, the Representatives Committee, which 
is very limited but sets the specific competence of  that 
body. However, according to some authors, during the 
existence of  the ALADI, the State Parties of  the process 
have been reluctant to employ the existing regional me-
chanisms to settle their disputes. Indeed, although this 
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is not a real adjudicatory dispute settlement, the diplo-
matic and friendly instance neither was used, leading to 
the consideration that the Parties had been searching for 
alternative methods to resolve the conflicts or, at least, 
they had demonstrated the will to allow the Representa-
tives Committee to become in the natural forum to settle 
the disputes (Pereira Vecino, 2010, p. 123).

Curiously, one of  the few occasions in which the dis-
pute settlement mechanism of  the ALADI was activated 
was related to freedom of  transit. Indeed, in 2014 Bolivia 
claimed that Chile had breached article 15 of  the ATIT 
by applying on the Bolivian carriers the rules of  such 
agreements rather than the bilateral treaty of  1904 in 
which Chile grants full freedom of  transport and transit 
to Bolivia (ALADI - Representatives Committee, 2014, 
p. 5). After the consultations and arguments exchange, 
the Representatives Committee encouraged the dispute 
parties to retake the dialogue in the ALADI seat with 
the participation of  the pertinent national authorities 
(ALADI, 2014). Some months later, Chile and Bolivia 
held meetings within the framework of  the mentioned 
suggestion (MundoMarítimo, 2015). 

5. mercosur

As mentioned in previous sections, the common mar-
ket established by MERCOSUR implies “the free move-
ment of  goods, services and productive factors between 
countries”, through the elimination of  customs duties 
and non-tariff  restrictions on the movement of  goods 
and any other measure to the same effect. On the other 
hand, freedom of  transit is not expressly mentioned in 
the main treaties of  the organization, and the only ins-
trument that refers to it, the Decision CMC Nº 19/11 
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approved by one of  the organs with decision-making 
capacity in MERCOSUR structure, is not in force. This 
results in a lack of  solid consideration of  the figure of  
freedom of  transit within MERCOSUR legal system, 
at least at such figure is referred to in other frameworks 
and organizations.

Nevertheless, as evidence of  the coincidence of  some 
factual aspects between the figures of  freedom of  tran-
sit of  goods and free movements of  goods, there have 
been references to the first in the only case regarding free 
movement of  goods within MERCOSUR dispute settle-
ment case law, which is the dispute between Argentina 
and Uruguay on free movement in 2006.

i. Uruguay v. Argentina – Free circulation

In July 2006, Uruguay started a proceeding against Ar-
gentina within the MERCOSUR dispute settlement sys-
tem, claiming against the blockades in Argentinian terri-
tory of  roads of  access to the international bridges that 
communicate it with Uruguay, by environmentalists as a 
protest for the construction of  two pulp mills on the Ri-
ver Uruguay (Uruguay v. Argentina-Free movement, 2006, 
para. 17). On that point, Uruguay argued that Argenti-
nian authorities omitted to adopt the appropriate mea-
sures to cease the road blockades and to promote the cri-
minal proceeding on the acts (Uruguay v. Argentina-Free 
movement, 2006, para. 19).

Regarding “freedom of  transit”, references to such 
figure are found in different parts of  the case. Indeed, 
Uruguay claimed that the obstruction to the free move-
ment of  passengers and goods affected the operations of  
transport under the ATIT, “not just between the State 
Parties but also concerning the transit movements from 
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and to third State Parties” of  the mentioned agreement. 
Moreover, Uruguay mentioned in its arguments the rules 
of  the WTO that binds the Parties, such as, inter alia, the 
ones related to the Most Favoured Nation (MFN) clau-
se, freedom of  transit, and access to the markets, which 
had been affected by the denounced measures (Uruguay 
v. Argentina-Free movement, 2006, para. 29). For its side, 
Argentina stated that the free movement of  people was 
not yet operative within MERCOSUR and neither is in 
force the “right of  free transit” as it can affect the trans-
port of  goods from or to third countries (Uruguay v. Ar-
gentina-Free movement, 2006, para. 49).

However, the Ad Hoc Tribunal did not consider or 
develop the concept of  transit as it was framed in other 
multilateral treaties. The arbitrators interpreted the 
provision of  the Treaty of  Asuncion related to the free 
movement of  goods. In that sense, the Tribunal consi-
dered the free movement as an “essential objective” of  
such agreement and that the mention of  “duties and non-
tariff  restrictions on the movement of  goods and any 
other measure to the same effect” is just exemplary, fo-
cusing on the objective character of  a restriction to the 
free movement. Moreover, the Tribunal held that the 
circulation of  goods referred to there as “economic” and 
explained it as follows: 

(T)his is that the merchandise remains or is con-
sumed, used or industrialized in the economic spa-
ce to which it is introduced and, although it is a 
concept that exceeds that of  mere transit or border 
transfer since the latter has a spatial sense (geo-
graphical or physical) alluding to the possibility 
of  crossing a certain economic space without su-
ffering direct or indirect restrictions due to that 
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mere fact, barriers to transit imply barriers to 
trade and, therefore, to free movement economi-
cal (Uruguay v. Argentina-Free movement, 2006, 
para. 110) (emphasis added). 

Furthermore, the Tribunal held that as the restric-
tion of  transit leads to the restriction of  the free econo-
mic movement within integrated spaces, such restriction 
could be tolerated whereas the necessary measures are 
adopted to mitigate the inconvenient that it may cause 
and that it last short periods as not to hinder or cause 
grave or continued damage.(Uruguay v. Argentina-Free 
movement, 2006, para. 134).

Moreover, the Tribunal defined the dispute which was 
submitted before it as “referred to the interruption of  
transit” in the bridges over the River Uruguay with the 
resulting factual barrier to the free economic movement 
that compromises the achievement of  the objectives of  
the Treaty of  Asuncion and generate distortions in the 
trade of  Uruguay with Argentina and other countries 
through which Uruguay trade by land transit over cus-
tom territory of  Argentina (Uruguay v. Argentina-Free 
movement, 2006, para. 161) 

D. Positive Aspects of  Dispute Settlement 
Mechanisms on Freedom of  Transit of  Goods 
in International Law

As seen from the previous sections, freedom of  transit 
does not have the same consideration in the different le-
gal and political frameworks in International Law. For 
instance, while in instruments like the 1921 Barcelona 
Convention, the GATT, and the TFA the mentioned fi-
gure has a clear and delimited scope, in other frameworks 
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such as ALADI and MERCOSUR the situation is diffe-
rent, and thus the concept of  freedom of  transit is un-
dermined and overlapped by others figures, like freedom 
of  navigation or free movement.

In this sense, within the framework where freedom 
of  transit is well established and considered, the dispu-
te settlement mechanisms, especially those consisting 
of  adjudicatory bodies, are relevant tools to develop and 
strengthen that own concept.

On the other side, the adjudicatory dispute settle-
ment mechanisms on freedom of  transit permit an ob-
jective perspective on an issue that generally implies the 
existence of  two opposed interests: the one belonging 
of  the State where the goods are originated or destined 
and the one of  the transit State. In this sense, the pre-
sence of  a third impartial in a relationship in which one 
of  the parties claims a right in a condition of  disadvan-
tage can contribute to a fair resolution of  the dispute. 
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CHAPTER IV:  
POSSIBLE SOLUTIONS AND 
CONVENIENCE

A. Possible solutions to hypothetical problematic 
situations regarding the freedom of  transit of  
paraguayan goods through neighboring states

after analyzing the conceptual scope of  the figure of  
freedom of  transit of  goods, as well as its considerations 
in the international legal framework and the dispute 
settlement mechanisms of  such frameworks, it is 
convenient to continue the research by drawing the 
possible situations regarding freedom of  transit of  
goods originated from and destined to Paraguay and the 
solutions that may apply to such situations. 

1. general consideraTions

The problematic situations that are to be asserted in the 
present Chapter are not based on a unique objective, sin-
ce some of  them are overlapped. For instance, the appli-
cation of  domestic law and procedures in neighboring 
countries can be given due to specific sanitary emergen-
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cies, while in the enunciation they will be considered se-
parately.

In this sense, the following problematic situations 
have been determined and differenced on a factual basis 
according to common elements and contexts of  the si-
tuations at issue, taking into account different disputes 
on freedom of  transit, whether Paraguay has been in-
volved in them or not.

With relation to the legal framework on freedom 
of  transit that may apply to the situations at issue, 
special emphasis will be given to the instruments 
where the concept and scope of  freedom of  transit of  
goods are more detailed, as in the cases of  the 1921 
Barcelona Convention, the New York Convention, the 
GATT, and the TFA. However, taking into account 
the status of  the application of  the international legal 
framework regarding freedom of  transit in Paraguay 
and neighboring countries, as portrayed in Annex 2, 
major attention will be given to this last two mentioned 
instruments which are part of  the WTO legal order, 
because they both have been ratified and are currently 
in force in the mentioned States, and because the 
jurisprudence within that legal order dealt with the figure 
at issue in two cases allowing a better understanding on 
its interpretation and application. 

Indeed, from the articles regarded freedom of  tran-
sit in the framework of  the WTO, the limits to such fi-
gure are the following:

• The passage must be made through the most con-
venient routes for international transit (Article 
V:2 of  GATT).
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• Traffic in transit must be required to be entered at 
the proper custom house (Article V:3 of  GATT).

• Compliance with applicable customs and regula-
tions (Article V:3 of  GATT).

• Necessary delays or restrictions due to failure to 
comply customs with laws or regulations (Article 
V:3 of  GATT).

• Necessary delays or restriction once goods have 
been put under a transit procedure and have been 
authorized to proceed from the point of  origina-
tion in a Member’s territory until they conclude 
their transit at the point of  destination within the 
Member’s territory (Article 11:7 of  TFA).

• Charges for transportation or those commensura-
te with administrative expenses entailed by tran-
sit or with the cost of  services rendered (Article 
V:3 of  GATT and 11:2 of  TFA).

• Reasonable charges and regulations, conside-
ring the conditions of  the traffic (Article V:4 of  
GATT).

• Requirements of  direct consignment existing on 
the date of  the GATT on goods to which such di-
rect consignment is a requisite condition of  eligi-
bility for entry of  the goods at preferential rates 
of  duty or has relation to the contracting party’s 
prescribed method of  valuation for duty purposes 
(Article V: 6 of  GATT).

• Voluntary restraints or any other similar measu-
res in existing or future national regulations, bi-
lateral or multilateral arrangements related to re-
gulating transport and consistent with WTO ru-
les (Article 11:3 of  TFA).
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• Formalities, documentation requirements, and cus-
toms controls necessary to identify the goods and 
ensure fulfillment of  transit requirements (Arti-
cle 11:6 of  TFA).

• Guarantee limited to ensure the requirements ari-
sing a traffic in transit is fulfilled (Article 11:11 
of  the TFA).

• Requirement of  use of  convoys or customs es-
corts for traffic in transit in circumstances presen-
ting high risks or when compliance with customs 
laws and regulations cannot be ensured through 
the use of  guarantees (Article 11:15 of  the TFA).

Regarding the mechanisms applicable to provide so-
lutions to the hypothetical situations, it is relevant to 
stress the wide threshold of  such mechanisms that, in 
theory, are available to resolve any problematic situation 
of  International Law. In that sense, negotiations play an 
important role in the mentioned threshold, because it is 
considered, as mentioned in previous chapters, the prin-
cipal methods of  resolving all international disputes and 
is employed more frequently than all other methods put 
together. Indeed, according to academics like Merrills, 
States usually consider negotiations as the first means to 
resolve international disputes to be tried and are often 
successful. This is evident in the presence of  the nego-
tiations or consultations as the first dispute settlement 
mechanism to be required in several international trea-
ties, such as the DSU and the Protocol of  Olivos. Among 
the reasons for this consideration are low cost, flexibili-
ty, speediness, and the less negative impact to the rela-
tions after its use. 

For that reason, regarding most of  the problematic 
situations on freedom of  transit that will be enounced, 
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direct negotiations would be deemed as an available and 
convenient mechanism to resolve the disputes. Until now, 
it has demonstrated a means that was applied in many 
of  the incidents where freedom of  transit of  Paragua-
yan goods was involved.

2. TYpes of problemaTic siTuaTions

I. Application of  domestic law and procedures in neighboring 
countries

The majority of  incidents regarding the freedom of  
transit of  Paraguayan goods through neighboring 
countries are caused by the application of  domestic 
regulations and proceedings in such countries. In these 
situations, perhaps more than in others, arises the issue 
of  the right of  the transit State to protect its legitimate 
concerns and state territoriality, as an interest opposed 
to the right of  transiting goods of  the transit-dependent 
State. That right is provided in the international legal 
framework that deals with freedom of  transit.

Indeed, neither the freedom of  transit of  goods nor 
the principle of  state territoriality –as are contemplated 
in current International Law– have the character of  abso-
lutes, that is, they are subject to certain conditions. Huar-
te understands that the “rule of  exclusive territorial so-
vereignty is not absolute, but subject to exceptions; and, 
similarly, the right of  transit exists subject to particular 
conditions that should be defined” (Huarte, 2015, p. 13). 

For instance, the GATT provides several conditions 
that are required regarding freedom of  transit. One of  
them is the requirement that the passage must be per-
formed “via the routes most convenient for international 
transit” (Article V:2), which has been considered by the 
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Panel in the Colombia – Ports of  entry case as “a limiting 
condition on the obligation” of  the provision of  “free-
dom of  transit” by Members within their territory (Co-
lombia-Indicative Prices and Restrictions on Ports of  Entry, 
2009, para. 7.400).

More relevant conditions are found in Article V:3 
and V:4 of  GATT, as there are some conditions like the 
possibility that the transit State requires that the passage 
through its territory “Must be made at the proper custom 
house” and “applicable customs laws and regulations”. 
Furthermore, because unnecessary delays and restrictions 
are prohibited, and as Azaria states, “necessary delays or 
restrictions, as well as non-discriminatory and reasonable 
charges are permitted for services rendered or those 
commensurate with administrative expenses relating to 
transit”(Azaria, 2015, p. 64). Therefore, transit States 
of  good originated from or destined to Paraguay are 
entitled to apply “necessary delays or restrictions” and 
“non-discriminatory and reasonable charges for services 
rendered or administrative expenses relating to transit.

Clearly, as Pogoretskyy states, the determination on 
the necessity of  a delay or restriction as well as the rea-
sonability of  a charge or regulation “has to be assessed 
on a case-by-case basis” (Pogoretskyy, 2017, p. 178). In 
the situations of  freedom of  transit of  Paraguayan goods, 
this is relevant considering also the different modalities 
in which the transit can be performed, the plurality of  
transit States that can be involved, and the diverse legal 
framework applicable to the situations.

Nonetheless, as the mentioned author also explains, 
“the assessment cannot be an arbitrary exercise”. He thus 
refers to the WTO system, where there is extensive ju-
risprudence on the “necessity” test applied in the context 
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of  Article XX of  the GATT (General Exceptions) and 
the Technical Barriers to Trade Agreement (TBT) and 
panels have also interpreted the meaning of  “reasonable” 
in several WTO cases (Pogoretskyy, 2017, pp. 178-179). 

Unfortunately, the Panel in the Russia-Traffic in Tran-
sit case did not analyze the claim of  Ukraine that Ru-
ssian measures implied “unnecessary delays or restric-
tions” on traffic in transit (Russia-Measures Concerning 
Traffic in Transit, 2019, para. 7.201). Although interes-
ting considerations are given by third parties to that 
dispute. For instance, Canada considered that The refe-
rence to “applicable customs laws and regulations”  in Article 
V:3 should not be read to indicate that only measures that fall 
within the scope of  this phrase can constitute legitimate cons-
traints on traffic in transit in the sense of  giving rise to “ne-
cessary”  delays or restrictions. A purposive reading suggests 
that Article V:3 provides a right for WTO Members to require 
that traffic in transit be registered with their customs autho-
rities but that the exercise of  that right must not result in any 
unnecessary delays or restrictions (Russia-Measures Concer-
ning Traffic in Transit, 2019, Annex D-3, para. 15). On 
the other side, the European Union deemed that the re-
quirement in Article V:3 that the traffic in transit shall 
not be subject to any unnecessary delays or restrictions 
applies specifically with regard to delays or restrictions resul-
ting from customs laws or regulations (Russia-Measures Con-
cerning Traffic in Transit, 2019, Annex D-5, para. 33). 
Perhaps, one of  the most remarkable inputs in this sen-
se was provided by Brazil, which proposed that whether 
delays or restrictions are “necessary” under Article V:3 
must be examined on a case-by-case basis, including as-
sessing “the trade restrictiveness of  the procedures, its 
degree of  contribution to the public interest at stake and 
the risk of  non-fulfilment”. Moreover, Brazil also con-
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sidered that restrictions or delays can be “necessary” to 
achieve legitimate objectives that are not exclusively re-
lated to transit regulation, such as in “force majeure” cir-
cumstances (Russia-Measures Concerning Traffic in Tran-
sit, 2019b, para. 7.206).

In the particular cases of  the transit of  goods through 
the Paraguay-Paraná Waterway, which is the main way 
of  product import and export of  Paraguayan foreign tra-
de, the Santa Cruz de la Sierra Treaty and its additional 
protocols set the general legal framework of  navigation 
and transit through the waterway from Puerto Cáceres 
to Nueva Palmira. Binding international obligations of  
the State parties stem from that framework, including 
the transit States, so its domestic regulations must be co-
herent with such framework. A similar situation occurs 
with the transit through land transport, where all Sta-
tes in the region are parties of  the ATIT and thus all na-
tional regulations on international land transport must 
be in accordance with the mentioned agreement and its 
additional protocols.

In consequence, the mechanisms that may be applied 
to resolve disputes on freedom of  transit of  goods ori-
ginated from or destined to Paraguay due to the applica-
tion of  domestic law and procedures between Paraguay 
and its neighboring countries must be addressed on a 
case-by-case basis. In this evaluation, some factors must 
be taken into consideration, such as the object, purpose, 
and modalities of  application of  the mentioned law, re-
gulations, and procedures; the determination on the ne-
cessity of  a delay or restriction as well as the reasona-
bility of  a charge or regulation, taking into account the 
test and standards performed in the WTO jurispruden-
ce; and the level of  compliance of  the necessary regula-
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tions and reasonable charges by the Paraguayan agents 
and companies who perform the transit. 

ii. Internal protests, tension, or convulsion in neighboring 
countries

In recent history, internal protests within the territory 
of  a transit State paralyzed for some periods the trans-
shipment operations of  vessels with the flag of  Paraguay, 
which affected transit of  goods originated from and 
destined to that country and caused economic losses as 
well as friction in media and diplomacy between Paraguay 
and the transit State. While negotiations are the first and 
main to resolve these kinds of  controversies, there are 
occasions where the internal political affairs can hinder 
such mechanism, especially in situations where the own 
Government of  the transit State may be encouraging 
the protests actions or, at least, is not keen to make 
them cease. In the mentioned occasions, resorting to an 
adjudicatory organ can be useful to resolve the dispute 
and to obtain compensations for damages. 

In the MERCOSUR dispute settlement jurispruden-
ce, the Uruguay v. Argentina–Free circulation case is an 
important precedent that demonstrates that, despite the 
right of  protest of  the citizens of  a State, the necessary 
measures must be adopted to mitigate the inconvenient 
that the protests may cause as well as not to result in a 
factual barrier to the free economic movement that com-
promise the achievement of  the objectives of  the Treaty 
of  Asuncion. Nonetheless, as said in previous sections, 
freedom of  transit, as it is addressed in general Interna-
tional Law, is not contemplated in the mentioned treaty 
nor is contemplated in the current MERCOSUR legis-
lation, as the free economic movement is. Thus, the ju-
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risprudence will hardly consider freedom of  transit as 
it is considered the latter. 

On the other side, the WTO dispute settlement offers 
better perspectives. The GATT and the TFA provide se-
veral provisions to ensure freedom of  transit of  goods in 
practical cases where internal protests, tension, or con-
vulsion arise in neighboring countries. 

Therefore, the limits to freedom of  transit in the ins-
truments of  the WTO are regarded to the operability 
of  the traffic in transit, that is, to how the traffic in tran-
sit must be made. These provisions are in line with the 
existence of  freedom of  transit as a right that is sub-
ject to particular conditions. In this sense, none of  the 
GATT and TFA provisions allow transit States to arbi-
trarily prevent traffic in transit through their territory. 

It is important to mention that a State may prevent 
transit in traffic across its territory under the general ex-
ceptions and the security exceptions provided in Articles 
XX and XXI of  the GATT, respectively. Nonetheless, 
there is not a situation within such exceptions that enti-
rely justify the prevention of  transit in traffic by inter-
nal protests, tension, or convulsion in transit States. For 
that to happen, unusual particular circumstances must 
occur, such as the traffic of  fissionable materials or the 
materials from which they are derived and the traffic in 
arms, ammunition, and implements of  war and to such 
traffic in other goods and materials as is carried on di-
rectly or indirectly to supply a military establishment.133

133 Article XXI of  the GATT. Security Exceptions. Nothing in this 
Agreement shall be construed: (…) (b) to prevent any contracting party 
from taking any action which it considers necessary for the protection 
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iii. Sanitary emergencies

The ongoing crisis of  the coronavirus is evidence of  the 
importance to analyze the coexistence of  trade and sa-
nitary issues, especially, the scope of  the area covered by 
both figures, especially in situations where they seem to 
collide. About the present research, it is relevant to analy-
ze the delimitation of  the freedom of  transit of  goods in 
circumstances of  emergencies related to public health.

Within the WTO, the GATT contemplates that Sta-
tes may adopt or enforce measures necessary to “protect 
human, animal or plant life or health”. Nonetheless, these 
measures must not be applied in a manner which would 
constitute a means of  arbitrary or unjustifiable discrimi-
nation between countries where the same conditions pre-
vail, or a disguised restriction on international trade”.134 
From such reading, it can be argued that nothing in the 
GATT, including the provisions on freedom of  transit, 
can prevent a State, including a transit State, to apply 
measures necessary to protect human health whenever 
such measures are not applied in the mentioned manner.

of  its essential security Interests (i) relating to fissionable materials or 
the materials from which they are derived; (ii) relating to the traffic 
in arms, ammunition and implements of  war and to such traffic in 
other goods and materials as is carried on directly or indirectly for 
the purpose of  supplying a military establishment.

134 Article XX of  the GATT. General Exceptions. Subject to the 
requirement that such measures are not applied in a manner which 
would constitute a means of  arbitrary or unjustifiable discrimination 
between countries where the same conditions prevail, or a disguised 
restriction on international trade, nothing in this Agreement shall be 
construed to prevent the adoption or enforcement by any contracting 
party of  measures: (…) (b) necessary to protect human, animal or 
plant life or health.
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The special relation between trade and public health 
generated by the existence of  Article XX(b) of  GATT 
had been addressed in several cases within the jurispru-
dence of  the WTO and by the literature on that subject. 
These analyses by the dispute settlement bodies and scho-
lars are interesting in order to identify the boundaries 
between trade and public health.

For instance, the Panel in the United States-Standards 
for Reformulated and Conventional Gasoline case held that 
the party invoking an exception “bore the burden of  
proof  in demonstrating that the inconsistent measures 
came within its scope”, by establishing the following ele-
ments: (1) that the policy in respect of  the measures for which 
the provision was invoked fell within the range of  policies de-
signed to protect human, animal or plant life or health; (2) that 
the inconsistent measures for which the exception was being 
invoked were necessary to fulfil the policy objective; and (3) 
that the measures were applied in conformity with the requi-
rements of  the introductory clause of  Article XX. To justify 
the application of  Article XX(b), all the above elements 
had to be satisfied (United States-Standards for Reformu-
lated and Conventional Gasoline, 1996, para 6.20).

Moreover, the European Communities-Measures 
Affecting Asbestos and Products Containing Asbestos case 
establishes an important precedent regarding the 
assessment of  the “necessity” of  a measure. In this case, 
the Panel considered the “extent of  the health problem 
in assessing the necessity of  the measure”, as well as a 
“pragmatic assessment of  the scientific situation and 
the measures available” (European Communities-Measures 
Affecting Asbestos and Products Containing Asbestos, 2001, 
para. 8.176 and 8.183).
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Furthermore, the Appellate Body in the Korea–Va-
rious measures on beef  case considered that “determination 
of  whether a measure, which is not “indispensable”, may ne-
vertheless be “necessary”  within the contemplation of  Article 
XX(d), involves in every case a process of  weighing and ba-
lancing a series of  factors which prominently include the con-
tribution made by the compliance measure to the enforcement of  
the law or regulation at issue, the importance of  the common 
interests or values protected by that law or regulation, and the 
accompanying impact of  the law or regulation on imports or 
exports”  (Korea-Measures Affecting Imports of  Fresh, Chi-
lled and Frozen Beef, 2001). The mentioned weighing and 
balancing was considered by the Appellate Body of  the 
Brazil-Measures Affecting Imports of  Retreaded Tyres case 
as a “holistic operation that involves putting all the variables 
of  the equation together and evaluating them in relation to 
each other after having examined them individually, in order 
to reach an overall judgement”(Brazil-Measures Affecting Im-
ports of  Retreaded Tyres, 2007, para. 182).

The jurisprudence of  the cases mentioned above is 
important to understand that the application of  the ge-
neral exceptions provided in the GATT, including the 
measures considered necessary to protect human, animal 
or plant life or health, which are sanitary emergencies, 
are subject to the dispute settlement mechanisms of  the 
WTO, where the necessity of  such measures must be 
analyzed case-by-case in a holistic operation considering 
all variables addressed individually and with each other. 

Regarding other instruments on the subject, they 
explicitly contemplate provisions that limit the applica-
tion of  freedom of  transit in cases of  public health poli-
cies of  the transit State. These are the cases of  the 1921 
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Barcelona Convention135 and the Convention on Tran-
sit Trade of  Land-locked States.136 In the same way, the 
1980 Montevideo Treaty contemplates measures aimed 
at the protection of  human life and health as a general 
exception to the application of  that instrument.137 It is 
worth highlighting that the mentioned provision lacks 
the consideration of  necessity by the State applying the 
measure as the GATT does contemplate.

iv. International war or tension

The relatively recent case of  Russia–Transit in Traffic is 
relevant to evaluate the situation of  the application of  the 
freedom of  transit in circumstances of  international war 
or tension in the context of  the WTO legal framework. 
In this case, as mentioned in the previous section, while 
Ukraine claimed that Russian measures appeared to be 
inconsistent with provisions of  the GATT 1994 related 
to freedom of  transit, Russia invoked the provisions 
of  Article xxi(b)(iii) of  the GATT, arguing that such 
measures are among those that it considered necessary 
for the protection of  its essential security interests and 

135 See cit. 21.

136 Convention on Transit Trade of  Land-locked States. Article 
11.1: “No Contracting State shall be bound by this Convention 
to afford transit to persons whose admission into its territory 
is forbidden, or for goods of  a kind of  which the importation 
is prohibited, either on grounds of  public morals, public health 
or security, or as a precaution against diseases of  animals or 
plants or against pests”.

137 1980 Montevideo Treaty. Article 50. “No provision of  this 
Treaty shall be construed as an impediment to the adoption 
and compliance of  measures aimed at: d) Protection of  life and 
health of  people, animals and plants”.
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adopted as a response “to the emergency in international 
relations” and thus that the Panel lacked jurisdiction to 
further address the matter.

In this sense, the report of  the Panel contains two 
important considerations. First, that the invocation of  
the security exception is not a totally “self-judging” 
attribution of  the States (in the case of  the freedom of  
transit, the transit State) because it can be, and it have 
been in that case, subject to an objective evaluation by the 
WTO dispute settlement bodies. And second, that in case 
that the evaluation finds that the mentioned requirements 
are met, GATT provisions, such as freedom of  transit, 
can be suspended or ignored under such frame. From a 
general and practical perspective, this last conclusion 
can be seen as a prevalence of  the right of  the transit 
State to its “essential security interests” over the right of  
transit of  the States that practices or needs the transit, in 
situations of  war or other emergencies in international 
relations.

The result of  the case proves the legal and practical 
difficulty to reverse the mentioned prevalence, which im-
plies an advantageous position for transit States in cir-
cumstances of  war or other emergencies in internatio-
nal relations. Indeed, according, to Bogdanova, although 
the panel’s ruling is an attempt to balance the ambiguous 
national security exception with some sort of  judicial re-
view exercised by the WTO dispute settlement bodies, 
in its view, it has extremely restricted discretion to re-
view the security clause invocation. The author conclu-
ded that is evident “the possibility of  more powerful sta-
tes to flex their economic muscle against less powerful 
states amidst political turmoil and be exempted by the 
national security exception” (Bogdanova, 2019).
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v. International sanctions

Although there are different definitions of  international 
sanctions, Doxey provides an interesting one that states 
that they are “penalties threatened or imposed as a de-
clared consequence of  the target’s failure to observe in-
ternational standards or international obligations”. The 
author also mentions that because standardized penalties 
for designated offenses do not exist at the international 
level, in conventional parlance sanctions usually mean 
non-violent measures, particularly economic measures, 
and this reflects state practice. Moreover, governments 
have a very wide range of  options on these non-violent 
sanctions, which include diplomatic, political, cultural, 
and communications measures, as well as a very broad 
range of  economic measures of  a commercial, financial 
and technological nature (Doxey, 1996, p. 9 and 11). 

In this sense, on several occasions, freedom of  tran-
sit has been a figure affected by international sanctions 
during history. For instance, as a unilateral sanction, in 
1995 Russia sealed off  its border with Azerbaijan, inclu-
ding railway traffic, through which 70 percent of  Azeri 
foreign trade passed, causing losses of  $250 million to 
Azerbaijan. In the same way, years before, as a response 
to the reduction of  oil deliveries by Russia, Latvia sei-
zed control of  the oil pipeline running from the Russian 
border to the port of  Ventspils and shut down delive-
ries, demanded an increased transit fee for the pipeline 
(Drezner, 1999, 211 and 220). 

Despite the political background that influences in-
ternational sanctions, it has to be pointed out that there 
are, as Joyner indicates, several positive sources of  in-
ternational law which “circumscribe the ability of  Sta-
tes to lawfully apply coercive economic/financial sanc-
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tions against other States”. Indeed, as he indicates, the 
totality of  the obligations of  International Law limiting 
the lawfulness of  both unilaterally and multilaterally 
applied coercive economic/financial sanctions leaves a 
vanishingly small space of  lawfulness for such sanctions, 
applied for counter-proliferation purposes (Joyner, 2015, 
93)and Consequences.”,”event-place”:”The Hague”,”lan
guage”:”English”,”publisher”:”Asser Press”,”publisher-
place”:”The Hague”,”title”:”International Legal Limits 
on the Ability of  States to Lawfully Impose Internatio-
nal Economic/Financial Sanctions”,”author”:[{“family”:
”Joyner”,”given”:”Daniel H.”}],”editor”:[{“family”:”Mar
ossi”,”given”:”Ali Z.”},{“family”:”Bassett”,”given”:”Mari
sa R.”}],”issued”:{“date-parts”:[[“2015”]]}}}],”schema
”:”https://github.com/citation-style-language/schema/
raw/master/csl-citation.json”} .

Therefore, in order to analyze the compatibility of  the 
application of  international sanctions and the freedom 
of  transit within International Law, and thus the availa-
ble legal mechanisms, different variables must be consi-
dered in a case-by-case evaluation. For instance, on the 
basis that a very wide range of  options on non-violent 
sanctions is at disposal for States in their relations with 
others, it must be determined that the sanction affects 
traffic in transit. In the same way, it must be addressed 
if  such sanction is within the space of  lawfulness provi-
ded for International Law for these kinds of  actions. In 
case they fall outside of  the mentioned space, in princi-
ple, the legal mechanisms of  dispute settlement existing 
in the pertinent framework may apply to the situation.
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B. Convenience for Paraguay of  the available 
mechanisms to resolve disputes regarding the 
freedom of  transit of  its goods

From the legal framework and jurisprudence revised 
regarding the hypothetical situations examined 
involving disputes on freedom of  transit, addressing the 
convenience for Paraguay to recur to such mechanisms 
in order to resolve disputes of  that matter requires 
taking into account multiple elements, and it implies 
a discussion that must be addressed on a case-by-case 
basis. In other words, is not the same to evaluate such 
convenience in a case concerning the application of  
regulations by a transit State than in a case of  union 
strikes or civil demonstrations that paralyzes traffic in 
traffic or circumstances of  international war. 

Among the elements that must be considered are the 
type of  the action or measure affecting the freedom of  
transit of  goods, its legitimacy, its cause, its duration, the 
direct and indirect economic costs it generates to Para-
guay actors, the bilateral relation between Paraguay and 
the involved neighboring transit State, the impact of  
the measure in society and media, as well as the mecha-
nisms in International Law that are available to resolve 
the specific dispute, possible counter-claims in such me-
chanisms, its extent and economic costs, and its conse-
quences on bilateral relation. Therefore, due to the spa-
ce of  variability elements is very wide, conclusions shall 
be made on a case-by-case assessment. 

Nonetheless, some conclusions can be drawn regar-
ding the element of  the legitimacy of  the actions or 
measures that result in a dispute of  freedom of  transit 
of  goods originated from or destined to Paraguay with 
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its neighboring countries. In this sense, the considera-
tions in previous chapters allow us to determine the de-
finition and scope of  the figure of  freedom of  transit 
(of  goods) within International Law, and the different 
ways that such figure is protected by the diverse legal 
framework and the jurisprudence of  the legal mecha-
nisms provided by them.

Disputes arising from the application of  domestic law 
and procedures in neighboring countries are generally 
circumscribed in legal powers of  the transit States, 
derived from their right to territorial sovereignty, which, 
as seen before, is the other weigh in the balance when 
pondering freedom of  transit. Therefore, because of  its 
flexibility, direct negotiations are often an appropriate 
mechanism to resolve that kind of  incident. When, 
on the contrary, the domestic law or procedures of  
the transit State move away from such legal powers, 
depending on the situation, arbitration mechanisms are 
an alternative way to solve the situation. In this point, the 
dispute settlement of  the WTO may be a suitable forum 
because of  some reasons, such as the possibility to make 
consultations regarding existing specific measures of  the 
State members and to request for the establishment of  
a panel, the fact that its framework limits to necessary 
delays or restrictions, as well as to non-discriminatory 
and reasonable charges that are permitted for services 
rendered or those commensurate with administrative 
expenses relating to transit requires, and that its 
jurisprudence has developed tests and standards as to 
determine the necessity of  a delay or restriction as well 
as the reasonability of  a charge or regulation.

On the other side, disputes originated from internal 
protests, tension, or convulsion in neighboring transit 
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countries, have less legitimacy because they are not 
covered by the legal powers of  the transit States, 
derived from their right to territorial sovereignty. As 
previously mentioned, negotiations are the first and 
main international dispute settlement mechanism. But 
when in such circumstances the negotiations fail, which 
may happen due to the support of  the Government 
of  the transit States to the protests, adjudicatory 
mechanisms, such as the WTO dispute settlement system 
or a proceeding before the ICJ, are interesting in order 
to enforce the freedom of  transit, as they allow the 
settlement of  the dispute by an impartial third actor and 
they permit smaller parties to argue in a more equitable 
basis with a stronger counterpart.

Concerning the sanitary emergencies, this is, measu-
res adopted to protect public health, legitimacy of  such 
measures is generally provided by different international 
instruments on freedom of  transit. Consequently, and as 
it happens with the rest of  domestic law and procedures 
of  the transit States, direct negotiations are an appro-
priate method to resolve that kind of  incidents and in-
ternational arbitration is an alternative mechanism when, 
according to the situation, the measures are not deemed 
necessary to the purpose to protect public health. The 
mentioned tests and standards developed by the WTO 
jurisprudence to determine the necessity of  a measure 
make the dispute settlement mechanisms of  the WTO a 
suitable forum to resolve those kinds of  disputes.

Regarding the measures adopted by transit States 
against freedom of  transit in circumstances of  war or 
emergencies in international relations, negotiation ca-
pacities would be limited due to the own nature of  that 
type of  dispute. Moreover, the instruments on freedom 
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of  transit also restrain the application of  the figure in 
such circumstances, based on the security of  the transit 
State. On this point, the recent Russi–Traffic in Transit 
case within the WTO is evidence of  the application of  
the prevalence of  the right of  the transit State to its “es-
sential security interests” over the right of  transit of  the 
States that practices or needs the transit, and that the ad-
judicatory body only can address the objective existence 
of  such situation, leaving the evaluation on the necessi-
ty of  the measure to the own transit State.

Lastly, concerning the situations of  international 
sanctions which affect the transit of  a State, it must be 
analyzed, case-by-case, if  the sanctions are allowed in 
International Law. If  the State that needs the transit 
deems they are not, mechanisms of  international dispu-
te settlement provided on legal instruments on freedom 
of  transit, such as negotiations and arbitration, could be 
used against the sanctions. 
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CONCLUSIONS

Freedom of  transit of  goods is a well-established princi-
ple in International Law. It appears in several important 
legal instruments, where it is protected as a right subject 
to certain conditions and exceptions, in a system of  ba-
lance with the opposed interests, which are the legitima-
te concerns and state territoriality of  the transit State.

Among the mentioned legal instruments are the 1921 
Barcelona Convention and Statute on Freedom of  Tran-
sit, the Convention on Transit Trade of  Land-Locked 
States, the United Nations Convention on the Law of  the 
Seas, and the General Agreement on Tariffs and Trade 
and the Trade Facilitation Agreement within the World 
Trade Organization. Furthermore, the concept is also 
contemplated in regional agreements, such as the Inter-
national Land Transport Agreement and the Paraguay – 
Paraná Waterway Agreement within the Latin American 
Integration Association. Nonetheless, it has to be poin-
ted out that the provisions on freedom of  transit differ 
according to the nature and purpose of  each instrument.

In the same way that the mentioned instruments ex-
pressly contemplate and protect freedom of  transit of  
goods, subject to certain conditions and exceptions, they 
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also contain dispute settlement mechanisms to enforce 
such concept in the trade of  goods between States. 

With regard to the kind of  dispute settlement mecha-
nisms, all the instruments analyzed contemplate direct 
negotiations, exchange or views or consultations between 
the involved States as the first one to be conducted and, 
in case of  its failure, they provide for other methods to 
resolve the dispute, which varies greatly between each 
other. Indeed, the United Nations Convention on the Law 
of  the Seas provides procedures before the International 
Tribunal for the Law of  the Sea, the International Court 
of  Justice or arbitral tribunals, and the Understanding 
on Rules and Procedures Governing the Settlement of  
Disputes of  the World Trade Organization, which im-
plies the jurisdiction of  a Panel and an Appellate Body, 
applies to the General Agreement on Tariffs and Trade 
and the Trade Facilitation Agreement. Moreover, dispu-
tes within the International Land Transport Agreement 
may resort to the Representatives Committee, whose in-
tervention and recommendations are non-binding, while 
within the Paraguay-Paraná Waterway Agreement they 
can be resolved through an arbitral proceeding. 

Nonetheless, in international practice, the application 
of  those dispute settlement mechanisms developed very 
different among them, mostly depending on the perti-
nent framework. For instance, there is no knowledge re-
garding the application of  the arbitration proceedings 
provided by the Convention on Transit Trade of  Land-
Locked States and the United Nations Convention on 
the Law of  the Seas on a dispute concerning freedom 
of  transit, while the World Trade Organization dispu-
te settlement system ruled in two important cases on 
that subject.



155

ignAcio cAzAñA

Moreover, as Paraguay and those States are all parties 
in some of  the instruments contemplating and protec-
ting freedom of  transit, the different mechanisms provi-
ded by such instruments may be applied in the incidents 
between them, considering also the limitations and ex-
ceptions contemplated in each framework.

Therefore, regarding the established general objective 
regarding the existence of  mechanisms within Interna-
tional Law that are available to Paraguay to resolve the 
disputes on freedom of  transit of  its goods with neigh-
boring countries, the conclusion is that they do exist, that 
they comprise a wide range of  mechanisms, including 
negotiations, conciliation, arbitration and adjudication 
before ad hoc and permanent tribunals, and that they are 
available within the scope provided by the instruments 
that contemplate such mechanisms.

With reference to the convenience to recur to such 
mechanisms in disputes where freedom of  transit 
of  goods originated in and destined to Paraguay is 
affected in neighboring countries, some advantages and 
disadvantages have been pointed out. For instance, the 
problematic situations of  the last decade were resolved 
by different means which did not imply arbitration 
and adjudication proceedings, mostly negotiations and 
domestic procedures within such neighboring countries. 
Although the mentioned means were, in the end, effective 
to resolve the disputes, they did not prevent economic 
losses and delays to Paraguayan trade. Moreover, they 
also highlighted the scarce capacity of  Paraguayan 
representatives and companies to resolve the disputes by 
themselves and their obligation to recur entirely to the 
goodwill of  actors of  the neighboring countries. In this 
sense, the arbitration and adjudicatory dispute settlement 
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mechanisms on freedom of  transit allow an objective 
perspective on an issue that implies the existence of  two 
opposed State interests: the one belonging of  the State 
needing of  the transit and the one of  the transit State.

Even so, the convenience to recur to legal mechanisms 
to resolve disputes on freedom of  transit of  goods by 
Paraguay requires a holistic analysis of  multiple and 
diverse elements. Among these are the type of  the action 
or measure affecting the freedom of  transit of  goods, its 
legitimacy, its cause, its duration, the direct and indirect 
economic costs it generates to Paraguayan actors, the 
bilateral relation between Paraguay and the involved 
neighboring transit State, the impact of  the measure in 
society and in media, the mechanisms in International 
Law that are available to resolve the specific dispute, 
possible counter-claims in such mechanisms, its extent 
and economic costs, and its consequences on bilateral 
relation. 

As a result, regarding the determination on the 
convenience for Paraguay to recur to legal mechanisms 
to resolve disputes on freedom of  transit of  its goods in 
neighboring countries, due to the wide range of  variable 
elements, such determination shall be made on a case-
by-case assessment.

However, the analysis made on the international legal 
order and jurisprudence in the present thesis permits 
some conclusions concerning the convenience to recur 
to legal mechanisms to resolve disputes on freedom of  
transit of  goods from the point of  view of  the legitimacy 
and the kind of  situation where freedom of  transit is 
affected. About these thoughts, the development and 
consideration of  the concept of  freedom of  transit by 
the case law of  particular dispute settlement systems 
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result very important. For instance, direct negotiations, 
due to their flexibility, can be useful to solve many of  
these situations, including the application of  domestic 
law and procedures in neighboring countries based 
on the legal faculties of  such countries. On the other 
side, arbitration or adjudicatory mechanisms, as they 
allow an impartial third actor to settle a dispute that 
cannot be solved between them and they also permit 
smaller parties to argue in a more equitable basis with a 
stronger counterpart, can be convenient in cases where 
the domestic law or procedures are far from being lawful, 
as well as in disputes originates from internal protests, 
tension, or convulsion in neighboring transit countries.
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MAPS

map of paraguaY and neighboring counTries

(Source: Google Maps, 2021)
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map of The paraguaY - paraná waTerwaY

(Source: ResearchGate, 2021)
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ANNEX 2

Status of  the application of  the international 
legal framework regarding Freedom of  Transit 
in Paraguay and neighboring countries
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